THE 
UNIVERSITY OF CHICAGO LAW REVIEW 
VOLUME |4 APRIL 1947 NUMBER 3 


LABOR RELATIONS AND LABOR LAW 
A SYMPOSIUM 


INTRODUCTION 


r “AO the lawyer and to the student of the law the significance of re- 
cent trends in the labor relations field is obvious. Indeed, the in- 
troduction to this issue of the Review appears only as a nod to 

tradition. Here are assembled the views of men with varied interests— 

the industrialist, the legislator, the educator, the labor lawyer, the econo- 
mist. Their contributions include the examination of some basic premises 
and suggestions for dealing with such specific issues as the closed shop and 
the secondary boycott. Legislative proposals to curb real or imagined labor 

excesses are analyzed, and the Supreme Court’s decision in the John L. 

Lewis case is sharply criticized. 

One of the risks in preparing an issue on a subject more current than 
the Rule in Shelley’s Case is that the lag between conception and birth 
may cause the infant to be still-born. We believe, however, that the ma- 
terial assembled in this issue is so significant that it will not be affected by 
the vagaries of the legislative fiat or the executive veto. 
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A CAPITALIST LOOKS AT LABOR 
Cyrus Eaton* 


HE one real threat to the capitalistic system in America today is 

| the cleavage between capital and labor. Despite the wishful think- 

ing of most of my fellow capitalists, labor alone is not to blame. An 

equal, if not a larger, share of responsibility rests on the shoulders of the 

capitalists themselves. Take last fall’s coal controversy as a concrete illus- 
tration of my point. 

All that the coal miners had been asking for was an opportunity to dis- 
cuss their desire for somewhat shorter hours and other small adjustments 
in their working conditions. But the government, fronting for the owners 
of the mines, declined to consider any changes as long as the mines con- 
tinued in federal possession. And the mine operators, hiding behind legal 
subterfuge and federal possession prolonged beyond need, disclaimed any 
obligation to negotiate with the miners. 

While publicly pretending a dispassionate aloofness, the mineowners, 
under cover, were working feverishly, night and day, to keep a torrent 
of abuse turned on the miners and their leaders, through every channel of 
publicity, and to urge all three branches of government—executive, legis- 
lative, and judicial—to crack down on labor. Thus led to believe that the 
miners were out to destroy our economy, public opinion worked itself 
up into a dangerous state of hysteria. 

The nation was driven from one fit of madness to another by ranting 
oratory on the radio and by blazing headlines, inflammatory editorials, 
and brutal cartoons in the press, until civil war would have been in- 
evitable, had it not been for the wisdom and the restraint of the miners’ 
leader. Throughout the entire time, John L. Lewis never uttered a syllable 
of complaint and never issued a statement criticizing anybody. 

The casualness with which we capitalists seem willing—nay, even eager 
—to invite the collapse of our economic system in almost every industrial 
dispute for the sole purpose of thwarting labor is utterly incomprehensible. 
Labor not only produces the goods and consumes a large part of them; 
labor also has the votes. In a democracy like ours, where the majority 
rules, therefore, capitalism cannot survive without the support of labor. 

* Cleveland industrialist and banker with broad interests in the iron ore, steel, coal and 


railroad industries; director of the Chesapeake & Ohio Railway and the Sherwin-Williams 
Co.; trustee of the University of Chicago. 
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A CAPITALIST LOOKS AT LABOR 


WILL LABOR AND THE FARMER UNITE AGAINST CAPITALISM? 


The division that has existed in the ranks of labor itself has tempted 
many of our captains of industry to believe that it is safe to attack one 
union or group of unions without incurring the ill will of others. Here, 
again, the coal case is illustrative. Organized labor closed its ranks and 
expressed unanimous opposition to the short-sighted measures taken 
against the United Mine Workers last November and December. 

There is an active movement under way now to translate that momen- 
tary unanimity into permanent solidarity. Whether or not these efforts are 
crowned with immediate success, eventual unity is practically a foregone 
conclusion, which cannot be dismissed lightly. The prospect of labor 
united should be sobering to even the most embittered and embattled 
capitalist. 

I also believe we may ultimately see a strong alliance between labor and 
the farmer, accompanied by a tremendous expansion of the manufacturing 
and selling co-operatives, The effecting of such a formidable combination 
awaits only the magic touch of some dynamic personality. Then, if capital- 
ism has not already gone by the board, its continued existence will be 
completely at the mercy of an estranged 95 per cent of the electorate. 

To avoid extinction, if for no loftier motive, we who are capitalists will 
have to make immediate and radical changes in our attitude toward labor 
and our methods of dealing with labor. We will have to begin by muzzling 
such organizations as the National Association of Manufacturers and by 
recognizing, and sincerely regretting, that there is bad feeling on both 
sides. For every corporation officer who characterizes a union official as a 
crook there is a labor leader willing to label an industrialist a bandit. 

Our next step ought to be full and ungrudging acceptance of labor as 
human beings and as our partners who do the work. American manage- 
ment has exhibited the greatest genius in mass production and mass sell- 
ing that the world has ever seen, but no automobile manufacturer ever 
thought of making denunciation of motorists the keynote of a sales cam- 
paign. On the other hand, many are the scathing statements that have 
been issued from the skyscrapers of Detroit against the United Auto- 
mobile Workers. 


IS THE PRESS MENACING ITS OWN FREEDOM? 


Those statements and other anti-labor propaganda have received far 
more attention from the press and the radio than news of labor’s construc- 
tive activities, simply because the proprietors of our agencies of publicity 
are capitalists, forming a strong community of interest with their indus- 
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trial brethren. Any labor dispute, however inconsequential, is fair game 
for a front-page article, with an indignant headline. 

There is no greater news value in the minor and natural differences of 
opinion between employer and employee than there is in the ordinary 
disagreements within the family, the church, or any other human insti- 
tution. The press devotes less space to the trifling infelicities of these other 
institutions, perhaps, because it is not out to destroy them. I am a firm 
believer in freedom of the press, but certainly freedom of the press be- 
comes a downright menace to society when misused in this manner. 

One of the worst sins committed by our corporations is entrusting the 
handling of labor relations to lawyers. The lawyer’s whole outlook is col- 
ored by his constant searching of statutes and his intensive training in the 
artificialities of courtroom procedure. So far as I know, no appeal to the 
courts and no amount of flyspecking of statutes for technicalities to prove 
labor in the wrong ever settled a strike. Labor relations are human rela- 
tions; they require the human, not the legal, approach. 


SHOULD CAPITAL LOOK TO WASHINGTON FOR HELP? 


For similar reasons, there can be nothing but criticism for the capitalists 
who have lately taken to running to Washington like crybabies for help 
from the politicians and the bureaucrats in suppressing labor. The whole 
story of governmental interference in business is foreign to free enter- 
prise. And government, whether it be the executive branch, the legisla- 
tive or, of course, the judicial, is loaded with lawyers. 

Last fall the nation witnessed the spectacle of a few stubborn men 
in high places in the administration, puffed up by applause from the press 
and industry, preventing the settlement of the coal strike. The Secretary 
of Labor and his entire department, incidentally, were excluded from any 
participation in the case, although they are the government’s specialists 
in the labor field. 

The Supreme Court, after weeks of internal wire-pulling and manipu- 
lation, finally managed, by the barest majority, to reach a decision 
against the miners that will be productive of untold evil in the whole field 
of labor relations. With only three of the Justices in accord on all of the 
issues involved in the coal case, and with the other six Justices embracing 
five other viewpoints, the Supreme Court has merely served to confound 
confusion. 

It will take the nation a long time to recover from the effects of official 
recklessness in dealing with the miners. When election time comes around 
again, moreover, the administration will feel the lack of the labor vote. 
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Industry need not delude itself that it will often enjoy the support of the 
politicians. Politicians have to have votes to be returned to office and, as 
I have already pointed out, labor, not capital, has the votes. 

One of our peculiar national traits is a pathetic eagerness to believe that 
passage of a law will solve any problem we have. Let no business man be 
naive enough to believe, however, that restrictive legislation will be any 
more effective in bringing about industrial harmony than the Volstead 
Act was in discouraging drinking. Let it be recalled that the elaborate law 
that was passed to strengthen the transportation industry resulted in the 
establishment of the Interstate Commerce Commission, the biggest bu- 
reaucracy of them all, which has brought every known woe to the rail- 
roads. Bureaucracy in America is a failure; there are so many better op- 
portunities in business and the professions that the regulatory agencies of 
the government simply cannot compete for the best brains. 


WHY NOT DEAL DIRECTLY WITH LABOR? 


The only recourse we capitalists have, if we want to preserve our sys- 
tem, is to deal directly with labor ourselves. The mine owners, for in- 
stance, would find John L. Lewis the most constructive man in the coal 
industry if they would sit down and exchange ideas with him, instead of 
persistently refusing to let him play a more constructive role lest his in- 
fluence increase. 

Among my warm friends are a number of labor leaders. They are very 
able and attractive men. In common with the rest of humanity, they have 
ambition and pride. We capitalists are overlooking a great reservoir of 
talent by not inviting these men onto the boards of directors of our corpo- 
rations and the boards of trustees of our universities and other public in- 
stitutions. 

It is true that the leaders of labor have risen from humble beginnings to 
their present positions of influence by hard work, but so have many of 
America’s most eminent industrial leaders. And while the descendants of 
the industrial pioneers are disporting themselves at cocktail parties, the 
horny-handed sons of toil are hard at it to represent their union constitu- 
encies with first-class talent of every kind. Their corps of workers and 
thinkers include experts in law, economics, research, politics, and public- 
ity. Philip Murray, the skilled leader of the CIO, has assembled an or- 
ganization that compares favorably with the best that business can boast. 
The AFL and the Railroad Brotherhoods, likewise, are staffed with earnest 
and competent men. 

This is not to say that labor is perfect, any more than management is. 
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Labor is guilty of many abuses. The one that calls for the strongest criti- 
cism is the small production per man in some industries in comparison to 
the output that could be achieved. It is difficult to berate labor for de- 
manding more pay for less work, however, while many corporation officials 
who devote half of their time to golf, vote themselves enormous “incen- 
tive” bonuses at the expense of their stockholders. 


WHAT EXAMPLE SHOULD CAPITAL SET FOR LABOR? 


The classical example of managerial folly is found in one especially vain 
and strutting corporation head who some years ago announced that he 
would retire from business before he would let his plants be organized. 
He wasted twenty million dollars of his stockholders’ money in a futile 
fight against a strike for union recognition. Having spearheaded the at- 
tack on labor, he expected his fellow industrialists to reward his company 
with more business, but found that they placed their orders with other 
concerns whose more dependable labor relations assured better delivery. 
Needless to say, he failed to keep his promise to retire, and, although 
business fell off, he and his fellow executives—none an owner of more 
than a nominal amount of stock—continued to pay themselves fancy 
salaries while giving the stockholders only a meager return on their in- 
vestment. The only tangible result of his whole performance has been an 
occasional word of praise from Westbrook Pegler. 

Such extreme cases are the exception, but they do capitalism untold 
harm. The men at the top may think that they are omniscient, and that 
their system is omnipotent in that, of itself, it can confer on humanity all 
of the material blessings. But both capitalism and the men in it have all 
the weaknesses and limitations that have racked every system, economic, 
political, and religious, devised by man during his millions of years of 
martyrdom. What counts in any system is the intelligence, self control, 
conscience, and energy of the individual. 

I prefer capitalism and democracy to all other economic and polit- 
ical forms. I believe they will only survive as long as their leaders set 
an example of hard work and restraint toward those who are less well off. 
It is the job of capital to convince labor of the dignity and glory of the 
strenuous life. Hard work appeals to me as the only sure way to happiness, 
health, and good morals, for rich and poor, high and low alike. There is 


no spiritual reward to equal the one that comes from a good day’s work, 
well done. 





A REALISTIC APPROACH TO 
LABOR LEGISLATION* 


Wayne Morset 


HE American people are expecting entirely too much of labor legis- 
lation as a panacea for industrial ills. I am afraid that too many, 
both in and out of Congress, have misled themselves into thinking 
that a maximum of industrial freedom in this country can be attained by 
putting American labor into a legislative strait-jacket. They have not 
stopped, I fear, to study the history either of the American labor move- 
ment or of the experiences which have resulted in the passage from time 
to time of restrictive, punitive labor legislation in some. of our states. 
Legislation of a punitive, restrictive, prohibitive type in the field of 
labor relations has invariably met with great resistance. It always pro- 
vides the agitator and radical labor leader with plausible propaganda 
against employers. It permits of the emotion-arousing type of argument 
that “industry and your employers control the state legislatures, the 
Congress, and the courts, and through their political power even use the 
law to deny you economic justice.” Unsound as such arguments are, the 
fact is that, when confronted with an unjust law, it is only natural that 
working people resent its passage and find it easy to attribute bad motives 
to both employers and public officials. 

I think it is a fair statement to say that unfair restrictive labor legisla- 
tion will always cause more labor trouble than it will ever be successful in 
preventing. What happens after the passage of such legislation is that, 
for a time, usually only for a brief time, labor suffers a setback ; and then it 
begins to dig in along a united front, inspired by the single objective of 
freeing itself from the shackles of such unfair legislation. It is an old pat- 
tern that has been repeated over and over again throughout the history 
of the American labor movement; and it will always be repeated, in my 
judgment, so long as we attempt to do by legislation what American em- 
ployers and workers should do by good faith, free, collective bargaining. 

It is bad legislative policy and it is not in the interest of government to 
pass legislation which is going to be so opposed by such a large number of 
people that its enforcement becomes next to impossible. It is, of course, 


* Extracted by Senator Morse for the Review from his remarks before the Senate, March 
10, 1947- 


t United States Senator from Oregon. 
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easy to say that if labor wants to make a test between itself and the gov- 
ernment, Congress should pass legislation forcing that test; but there is 
little realism in such an attitude, because when any law is unacceptable to 
such a large number of people that it cannot be enforced successfully it 
becomes a dead letter. In a democratic society we cannot afford to place 
upon the administration of justice a greater strain than it can well bear. 
We do not strengthen government by law by adopting legislation which is 
certain to break down in its enforcement. 

It is important to direct attention to the main objective of the American 
free labor movement—the securing for the workers a greater share of the 
wealth produced by their labors. This objective does not at all frighten 
me since I recognize it as essential to the preservation of our capitalistic 
economy. And I want to see that economy preserved because political 
democracy cannot be separated from economic democracy. It is a mistake 
for people to brand as socialistic the objective of organized labor to secure 
for itself a more equitable share of the product of its labor. In fact, I think 
that if progress toward that objective will only keep pace with increased 
production of national wealth we shall have a complete rebuttal to those 
agitators and leftists who in some small cells of American labor are trying 
to convince workers that our capitalistic system denies them their eco- 
nomic rights. 

I am not one who believes that any totalitarian ideology is a serious 
threat to a continuation of our American economic system based upon 
private property and the right to make fair profits from the investments 
of capital and wealth-producing enterprises. I do think that if we are to 
keep our system secure and economically healthy we must avoid depres- 
sions and the cycle of boom and bust. We cannot afford the economic loss 
which flows from such breakdowns in our economic machinery. We can- 
not justify the human suffering resulting from the unemployment, the 
hunger, and the fears of economic insecurity which result from such 
breakdowns. They are unnecessary if American labor, industry, agricul- 
ture, and all other segments of our economic population will recognize that 
it is not regimentation to develop co-operative planning between and 
among a friendly government, labor, industry, farmers, and all the rest of 
us to the end of maintaining full employment, high production, and a fair 
distribution of profits. There is no other answer if our American system is 
to accomplish the great economic objectives of which it is capable. 

I do not agree with those who argue that depressions are a part of the 
price of freedom, or that economic insecurity for millions of our fellow 
American citizens is unavoidable under a free-enterprise system. If that 
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were true, then the system would be for the enterprisers, with little free- 
dom for the rest of us. Those who hold to the views that depressions, 
unemployment, and economic insecurity are unavoidable social and eco- 
nomic results of our capitalistic system perform a great disservice to that 
system. They should recognize that depressions produce tremendous dis- 
content, and greatly increase the number of people who, in the midst of 
their troubles, fears, and panic, reach the conclusion that they have little 
if anything to lose from an economic change. There were signs of that 
during the early thirties, when segments of our population showed some 
manifestations of direct action. It is out of such social phenomena that 
great political and economic changes can take place in a country. 

The major objective of the American labor movement has served over 
our history as a great stabilizer of our capitalistic system. As our workers 
have joined themselves together in effective labor-union organizations for 
the advancement of their economic welfare they have succeeded over the 
years in raising the level of real wages to a point far above that of any 
other workers in the world. 

The standard of living of all Americans has benefited greatly from the 
economic campaign which organized labor has waged over the years for 
better wages, hours, and working conditions. I know of no group in our 
country which has benefited more from organized labor’s endeavors to 
raise the standard of living of the workers of the country than the Ameri- 
can employers, businessmen, and industrialists themselves. 

Our system of competitive enterprise can sustain itself only on the 
purchasing power of the consumers of the country. Lower that purchasing 
power and the charts and graphs of our economic statisticians begin to 
show immediately serious distortions in the movement of economic goods 
through the channels of trade. Paradoxical as it may seem the fact is 
that our profit system depends upon distributing profits into the pockets 
of the consumers of America. This includes for the most part the workers, 
the farmers, and the millions who make up our so-called white-collar 
class. The base of that distribution of profits must be a wide one because 
the expansion and ever greater productivity of our private-enterprise sys- 
tem depends upon the purchasing power of the American consumer. 
Profits cannot be made out of a contracting and declining production. It 
is increased production and expansion through new industry which devel- 
ops the economic power of our system and makes possible a higher pur- 
chasing power through a greater distribution of profits among our con- 
sumers. 


In the midst of the present tremendous propaganda drive for punitive 
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labor legislation, it is easy for the American people to forget what has 
happened in the past—and what is bound to happen again in the future if 
certain types of employers are freed from the limitations of the Wagner 
Act. In fact, no one can study the American industrial scene without rec- 
ognizing that in the competitive struggle for profits it is easy to treat 
human beings as commodities to be bought and sold on the labor market 
on the basis of supply and demand unless the government is ever vigilant 
—through such legislation as the Wagner Act, the Fair Labor Standards 
Act, safety legislation, and all the rest of our much needed labor legisla- 
tion—to protect the freedom of free workers. 

One cannot sit in the hearings of the Senate Committee on Labor and 
Public Welfare and listen to the various types of employer witnesses who 
have come before us without frequently being shocked and disappointed 
on discovering that there are still many powerful employers in America 
who believe that the free-enterprise system is synonymous with a benevo- 
lent paternalism under which they shall enjoy the license of parceling out 
the benevolence as best suits their selfish interests. I think it is important 
that voices be heard in America these days pointing out that there are 
still many employers who have not learned—or who are not willing to 
admit—that collective bargaining through the elected representatives of 
the workers is here to stay; and that if they continue in their drive to tear 


down the benefits achieved by organized labor they will tear down also 
the liberties of organized industry and seriously cripple the economy of the 
nation. 


If we abolish the Wagner Act, within less than six months American 
industrial life would in large part return to the unfair labor practices that 
existed prior to its passage. There is too much evidence of an attitude of 
union busting and anti-labor sentiment in some of the employer witnesses 
appearing before the Labor Committee. The extremists among American 
employers are still sufficiently large in number so that the repeal of the 
Wagner Act will result in another era of labor exploitation that ultimately 
would lead to tremendous violence and chaos. 

We cannot preserve a political democracy alongside an employer-indus- 
trial dictatorship. The United States of this decade cannot survive as a 
political Dr. Jekyll and an economic Mr. Hyde—as a political democ- 
racy and a laissez faire economy. Either we are going to march forward 
as a political and an economic democracy, with a free and co-operative 
government maintaining only such minimum standards of control as are 
necessary to protect the economic weak from exploitation by the economic 
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strong, and yet allow free play for American initiative and ingenuity, or we 
are going to destroy our rights as a democratic people by adopting some 
form of economic totalitarianism or industrial anarchy. 

If we should permit the strangle hold of monopolist practices of big 
business to continue its death grip upon the throat of private enterprise, 
we shall develop a form of economic totalitarianism by a relatively few 
business tyrants in America. 

If, coupled with that serious and ominous threat to our free-enterprise 
system, we should repeal or emasculate such pieces of social and labor 
legislation as the Wagner Act, the Social Security Act, and the Fair Labor 
Standards Act, we shall succeed only in strengthening the forces of those 
whose practices and policies—if permitted to go unchecked—would lead 
to economic totalitarianism in America. 

Labor, however, has some grave responsibilities and obligations in con- 
nection with the operation of our capitalistic system. It has no more right 
to seek to profiteer at the expense of a stable economy than have the em- 
ployers and the industrialists. Labor can destroy its own house if it listens 
to those radicals in its midst who would misrepresent the extent of indus- 
trial profits. 

The need for applying a fair share of profits to new capital investments 
is too frequently ignored by some labor leaders when making their de- 
mands upon employers. Such capital investments are essential if we are to 
meet the needs at all times of full employment and increased production 
of national wealth out of which new tax dollars can flow. Labor must rec- 
ognize that if we are to protect the value of the dollar we must increase 
the production of new wealth out of which we can get the taxes necessary 
to reduce our national debt which in its present amount threatens the 
standard of living of all of us—including labor. 

It is a common shortcoming of humans to seek to advance their own 
selfish interests by taking advantage of the other fellow’s interests. Labor 
is no exception to that rule of human conduct. It is no more entitled to 
exemptions from legal checks upon its excesses than are employers, busi- 
nessmen, and corporations. It too must be required to advance its legiti- 
mate interests within a framework of law approved by the people as a 
whole. It does not follow that reasonable legal restrictions which protect 
the individual worker and the public from union excesses deny any funda- 
mental freedoms to organized labor. 

Certainly, the principle of reasonable regulation and control, necessary 
to check excesses, does not in the abstract deny labor any basic rights. It 
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is the application of the abstract principle in the form of specific legislation 
which presents the real test. The main point, however, is that labor, too, 
in a government of law rather than men, must recognize that its rights are 
relative and not absolute, in that they must be exercised in a manner that 
will promote the common good and not just the selfish good of labor alone. 
It is to be regretted that much of the need for corrective legislation grows 
out of the failure on the part of labor to do voluntarily some of the things 
which now I am satisfied it must be required to do by law. 

To meet this need for corrective legislation, I have presented to the 
Senate a bill' proposing certain amendments to the National Labor Rela- 
tions Act. These amendments fall into four general categories: 

First. Several new unfair labor practices with regard to labor organiza- 
tions and their agents are defined and certain deficiencies in the present 
unfair labor practice sections are corrected; 

Second. The constitutional right to free speech is guaranteed to em- 
ployers and all other persons affected by the act; 

Third. The board, as the expert agency of the government dealing with 
labor relations, is permitted to seek injunctive relief in the circuit courts 
to restrain unfair labor practices of both employers and employees when 
the board is persuaded that the situation demands speedy relief; 

Fourth. In view of the increased amount of work placed upon the board 
its size is increased from three to seven members. 

New unfair labor practices. Just as the Wagner Act now makes it unfair 
for an employer to interfere with or restrain his employees in the exercise 
of their right to select their collective-bargaining representative, so I pro- 
pose that it be an unfair labor practice for labor organizations, or their 
agents, to interfere with an employer in the selection of his bargaining 
representative. 

I have also attempted to define as unfair labor practices strikes and 
secondary boycotts directed at certain objectives. For example, it would 
be an unfair labor practice to strike or boycott in furtherance of a jurisdic- 
tional dispute regarding the performance of particular work tasks by 
members of one union or another. These jurisdictional disputes are gen- 
erally unjustifiable and need to be corrected. Another objective for which 
it would be illegal to engage in a strike or boycott would be to compel 
any employer to disregard a certification issued by the board. At present 
an employer who is under duty to bargain with one union by reason of a 
board election and certification can obtain no relief from the board or the 

*S. 858, 80th Cong. rst Sess. (1947). 
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courts if the union which lost the election chooses to strike or boycott in 
an effort to have the employer disregard the obligation placed upon him by 
reason of the board certification. Another objective which it seems to me 
is not defensible is that involved in a secondary boycott designed to force 
an employer to recognize a union. With the democratic election machinery 
of the Wagner Act available, and with the provisions according federal 
protection to employees in their efforts to organize, it is no longer legiti- 
mate for labor to engage in this type of conduct. 

The third type of unfair labor practice covered by this bill is that arising 
out of expulsion of employees from membership in a union which has a 
closed-shop contract with an employer, when the reason for the expulsion 
is that the employee has exercised his democratic right to change bargain- 
ing representatives. The board can now remedy such conduct only by the 
indirect method of issuing an order against the employer who, in response 
to a union demand, discharges the employee after he has been expelled 
from the union. The board can act in this indirect manner only when the 
facts show that the employer had knowledge that the contracting union 
expelled the employee for exercising his right under the act. To the 
extent that the union is solely responsible for the discharge, it should be 
answerable. If both the employer and the union are responsible, both 
should be answerable. In the interest of maintaining contractual and in- 
dustrial stability, however, it is desirable that employees be free to engage 
in activities designed to change representation only at appropriate times. 
I have, therefore, protected such activity only when it occurs “at a time 
when a question concerning representation may appropriately be raised.” 
The purpose here is to write into law the principle now followed by the 
board of allowing election petitions to be filed near the end of the contract 
period. 

Much has been said concerning the obligation of unions to bargain col- 
lectively. While it seems to me that unions would seldom refuse to engage 
in collective bargaining since that is one of the primary, if not the primary, 
reason for their existence, I can see no valid objection to imposing that 
duty on them by law. Therefore, it is proposed that it be an unfair labor 
practice for a union to refuse to bargain collectively after it has been cer- 
tified by the board as the exclusive representative. 

Finally, I propose that it be made an unfair labor practice for a union 
to violate the terms of a collective-bargaining agreement to submit a labor 
dispute to arbitration. In this connection I am also proposing that similar 
conduct by an employer be made an unfair labor practice. While it is my 
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view that unions and employers should settle their contractual disputes 
by collective bargaining and voluntary arbitration, I recognize the force of 
the argument that existing law affords only nebulous remedies to em- 
ployers as well as unions in case the other party has violated the contract. 
It is expected that under such an amendment the board would devise 
regulations and pursue a policy which would minimize the number of 
contract violation cases accepted. 

It would be a great mistake for the government to undertake to adjudi- 
cate as unfair labor practices all alleged violations of collective-bargaining 
contracts. Certainly this procedure should not be used until the parties 
have exhausted the remedies available under their contract or through 
voluntary arbitration. 

Greater fairness in the administration of the Wagner Act will be ob- 
tained if an employer is permitted to file a petition with the board and ob- 
tain an election. Although the present act does not preclude the board 
from accepting an employer petition, by its rules and regulations it allows 
an employer to file only when conflicting demands for recognition have 
been presented to him by two or more labor organizations. It is proposed, 
therefore, to permit any party in interest to request an election. It is rec- 
ognized, however, that such a right may be subject to abuse in that em- 
ployers may seek an election at the earliest possible moment in an or- 
ganizational campaign and thereby obtain a vote rejecting the union 
before it has had a reasonable opportunity to organize. The employer’s 
right to file a petition would, therefore, be limited to those situations in 
which the union has made a claim to be recognized as the exclusive bar- 
gaining representative, or where, near the end of a contract, bona fide 
doubt exists that the union which has the contract continues to be the 
exclusive representative. 

Employer free speech. It is, of course, self-evident that neither the board 
nor the courts can impair the right of free speech guaranteed in the Con- 
stitution. It is my impression that those who propose legislation designed 
to enlarge the employer’s right to express his views to his employees are 
not so much interested in vindicating their constitutional rights as they 
are in obtaining statutory immunity for acts and conduct which in fact 
interfere with and coerce employees. If for no other purpose than to cor- 
rect a widespread misconception and at the same time to impress upon the 
board its obligations under the Constitution, a new section is proposed 
specifically guaranteeing that all persons—employers as well as unions— 
are to be protected in their right of free speech. Further, the board would 
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be prohibited from finding any oral or written statement to be an unfair 
labor practice if the statement by itself or in its context contains no threat 
of force or economic reprisals. 

Injunctive relief. | have been considerably troubled by various proposals 
which have been made to obtain speedy relief from unfair labor practices, 
particularly proposals dealing with injunctive relief against conduct by 
unions and employees. Some of these proposals would revive the days of 
the midnight injunction, treble-damage actions against unions and em- 
ployees, and severe criminal penalties. On the other hand, I must admit 
there is merit in the argument that in many instances of serious and wide- 
spread labor disputes the government is in large part impotent to correct 
the conditions which have led to serious interruption of commerce. 

To my mind legislation is necessary to permit the government, through 
the NLRB, to obtain speedy judicial relief when labor disputes which in- 
volve unfair labor practices threaten seriously to impair vital sections of 
the national economy. I have several proposals designed to strengthen the 
government in these situations. 

First, in the case of jurisdictional disputes involving who shall perform 
particular tasks, the board would be empowered to appoint an arbitrator 
to settle the matter unless within ten days the parties satisfy the board 
that the dispute has been adjusted or that agreement has been reached for 
the voluntary adjustment of the dispute. After this arbitrator has ren- 
dered his award, which is to be filed with the board, if the parties comply, 
the unfair labor practice charge would be dismissed. One of the reasons for 
the appointment of an arbitrator is that in jurisdictional disputes time is 
of the essence and regular board procedure for hearing and judicial en- 
forcement would not remedy the evil sought to be corrected. 

Another change in the remedies available to the board would permit the 
board to obtain a temporary injunction or restraining order. from the 
courts of appeal after the board has issued a complaint but before it has 
held a hearing and issued an order. Since it is the duty of the board to 
prevent unfair labor practices, it should have adequate authority to dis- 
charge that duty expeditiously. 

This proposal would in no way impair the legitimate rights of labor 
under the Norris-LaGuardia and Clayton acts, since it is not proposed 
that employers be allowed to obtain injunctions against labor or that 
unions and their members be subjected to the drastic civil and criminal 
penalties that could be applied in days gone by. Under this proposal it 
would be necessary, of course, for the NLRB to exercise an informed dis- 
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cretion in administering the law to the end that labor and industry would 
be encouraged to adjust their differences by the peaceful methods of col- 
lective bargaining. 

Probably one of the greatest benefits that will come from the adoption 
of such amendments to the National Labor Relations Act as I have pro- 
posed will be action on the part of unions themselves to see to it that it 
will rarely become necessary to resort to the machinery established. I 
believe that declaring certain actions to be unfair labor practices will be 
preventive of some of the abuses we seek to cure because the unions them- 
selves will establish within their own organizations machinery for the 
settling of such disputes short of economic action. 





PROPOSAL FOR A LABOR-MANAGEMENT BOARD 
AND A CHARTER OF FAIR LABOR PRACTICES* 


Luioyp K. Garrisont 


I 


E proposal outlined in this article relates only to the develop- 
ment of policies and procedures for the avoidance and settlement 
of major industrial conflicts. It is not advanced either as a substi- 

tute for, or as a supplement to, legislation designed to deal with real or 
imagined union abuses. It is intended to stand on its own feet. I venture to 
prophesy that any legislation which Congress is likely to enact in this ses- 
sion, of the sort heretofore introduced, will not help to avoid the serious 
strikes which are the chief object of public concern. Indeed, as I shall in- 
dicate a little later, some of the pending proposals, if they were to become 
law, would be likely to increase rather than to allay unrest. I shall not 
attempt, however, either to analyze the pending legislation or to discuss 
what might appropriately be done to check certain improper practices 
which some unions have engaged in, because I do not wish to divert atten- 
tion from what seems to me to be the heart of the problem. 

I would state that problem as follows: What can be done to avoid major 
industrial conflicts in which there are involved no elements of wrongdoing 


* This article contains the substance of a memorandum which I prepared in January, 1947, 
and circulated among a small group of industrialists and labor leaders with whom I was 
personally acquainted. The responses were favorable, but the industrialists were in general 
preoccupied with the enactment of legislation aimed against particular practices on the part 
of some unions and aimed also at the size and power of unions; and they expressed doubts as 
to the willingness of the leaders of industry and labor to give the necessary time to the work 
of a joint board such as this proposal envisages. Subsequently the Research and Policy Com- 
mittee of the Committee for Economic Development issued on February 24, 1947, a public 
statement on “Collective Bargaining: How To Make It More Effective,” and in this statement 
the Committee recommended, among other things, the establishment of a labor-manage- 
ment council substantially along the lines of the proposal herein discussed but with some 
differences worth noting, to which I shall draw attention. The point is that the Research and 
Policy Committee of the C.E.D., consisting of twenty-one leading industrialists, including 
such men as Paul G. Hoffman (chairman of the C.E.D.), Beardsley Ruml, Eric Johnston, 
Jay C. Hormel, Fowler McCormick, Philip D. Reed, and others, have gone on record in favor 
of the establishment by the government of a joint board of leaders of industry and labor to 
promote industrial peace by joint agreement from time to time upon policies and procedures. 
I submit that if Congress were to establish such an agency, top-notch men could be found to 
serve upon it. 


¢ Member of the firm of Paul, Weiss, Wharton and Garrison, New York; formerly Dean 
of University of Wisconsin Law School, and General Counsel and later Executive Direc- 
tor and Vice-Chairman of the National War Labor Board. 
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but only the question of what the terms of employment should be? I shall 
assume that any legislation which is likely to be enacted will not material- 
ly affect either the power or the philosophy of the labor and industrial 
groups which now confront each other in the basic industries, and that 
therefore the problem, as I have posed it, will continue to be with us for a 
long time to come. Indeed, it seems to me to be inherent in the environ- 
ment. You cannot today have big industry without big unions, and wher- 
ever you have the combination of the two you will run the risk of large 
and protracted strikes over the terms of employment; and no amount of 
legislation dealing with such matters as secondary boycotts, jurisdictional 
disputes, breaches of contract, closed shop, and the like, will bring us any 
closer to a solution of the difficulty. 

In the search for a solution I believe that we must place primary 
reliance upon the capacity of industry and labor to hammer out, by agree- 
ment, policies and procedures which will keep the conflicts over terms of 
employment within reasonable bounds. I do not believe that legislation 
can accomplish this. We can only make progress the hard way—by agree- 
ment. That does not mean, however, that the government should just sit 
back, do nothing and hope for the best. On the contrary, government can 
and should exercise initiative and leadership in bringing the leaders of 
industry and labor together in a functional relationship designed to bring 
about a maximum degree of agreement. 

The proposal herein outlined is directed to that end. I should like to 
state a little more fully the premises on which it rests. They are: 

(1) The major issue in the large-scale industrial disputes of today is the 
wage issue. At the time of Pear] Harbor, the question of the closed or union 
shop versus the open shop was very much to the fore and was greatly 
troubling the country, but it was put to rest during the war by the main- 
tenance of membership compromise evolved by the National War Labor 
Board." Since the war, employers and unions have for the most part been 
able to work out compromises of their own through collective bargaining 
in cases where the union shop or the closed shop has been refused by the 
employers. These compromises have generally involved either some form 


* Under the War Labor Board’s standard form of maintenance of membership, the union 
members in a plant had fifteen days in which to withdraw voluntarily from the union if they 
did not wish to be bound to remain members during the balance of the contract period. Those 
who did not withdraw during the fifteen days were bound to remain in the union as a condition 
of employment. Non-union employees were not required to join the union. The employer was 
free to hire whomever he wished. Employees who voluntarily joined the union after the lapse 
of the fifteen-day period were required to remain in the union for the balance of the contract 
period. Often some form of check-off (voluntary and revocable, or voluntary and irrevocable, 
or mandatory for all union members) was directed in addition fo maintenance of membership. 
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of maintenance of membership or some form of check-off? or both. Not one 
of the important post-war strikes has been fought over questions of union 
security. They have been primarily concerned with wages: first in relation 
to the cutback of hours to the normal peacetime work week, which re- 
sulted in a substantial reduction in weekly earnings;* and subsequently 
in relation to the cost of living. If we could make progress in evolving 
formulae and standards for the determination of wage levels in different 
industries and in different areas, the greatest single cause of industrial 
conflicts would be obviated. These formulae and standards can, I believe, 
only be evolved by agreement. 

(2) While controversies ever wages are the most prolific source of indus- 
trial conflict today and while ways of settling these controversies without 
costly stoppages must continue to be the primary objective of national 
policy, attention must be given to other important questions which fre- 
quently result in strife. The union security issue is still troublesome in 
many plants. The determination of the line between those functions 
which should be exclusively managerial and those in which the union 
should participate gives rise to many sharp controversies and needs inten- 
sive study. As workers grope for security, questions of guaranteed annual 


2 Including in some instances check-offs of an amount equivalent to the union dues, ap- 
plicable to all employees, whether union members or not. This type of agreement, which has 
received its most prominent form in the so-called Rand Plan in Canada, worked out by Judge 
Rand in the settlement of the Ford strike at Windsor, proceeds on the theory that since all 
employees benefit from the collective agreement negotiated by the union and from the griev- 
ance machinery maintained jointly by the union and the employer, they ought to pay their 
share of the upkeep of the union during the life of the contract. The same theory, of course, is 
advanced as an argument in favor of the closed shop or the union shop agreement, but these 
agreements, in addition to making every worker pay dues, require them to keep up their mem- 
bership in the union in good standing, and thus give the union a strong disciplinary control 
over the members. This control may be exercised to discourage dual unionism in the plant, 
and in that respect its exercise promotes industrial peace and is to the interests of the em- 
ployer as well as the union. On the other hand, the power of discipline may be abused as a 
result of union politics or personal antagonisms, and many employers object strongly to dis- 
charging men for reasons other than the non-payment of dues. The check-off, whether applied 
to union members only or to all employees, relieves the employer from ever having to dis- 
charge anyone. At the same time it does tend to weaken the authority of the union, which 
may be needed not only to discourage organizing campaigns by outside unions but to help 
police the agreement by disciplining persons responsible for wildcat stoppages and other 
breaches of contract. It should be noted, in addition, that some unions oppose the check-off 
because it does away with the monthly contact between the union officials and the members, 
particularly where, as is often the case, the members are supposed to go to union headquarters 
to pay their dues. There are other unions, however, which strongly favor the check-off be- 
cause by relieving the stewards and committeemen from having to collect dues, they can de- 
vote more time to the handling of grievances. 


3 The strikes in the automotive, steel, and other basic industries in the winter and spring 
of 1946 primarily resulted in compromising the loss in weekly take-home pay at figures which 
resulted in the absorption by the companies of anywhere from one-half to three-fourths of the 
loss, through increases in hourly rates. 
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wages, severance pay, pension plans, and the like are beginning to come 
to the fore. In-plant relationships and procedures for the settlement of 
grievances and the promotion of worker morale are assuming a new im- 
portance as we learn more about the psychological factors which produce 
unrest. In all these fields there is urgent need of labor-industry co-opera- 
tion at the highest levels of national leadership as well as all along the 
line. 

(3) Governmental determination of wages and other terms of employ- 
ment in major industries, whether brought about through boards or 
courts, and whether through legal compulsion or public pressure, will 
undermine collective bargaining and may in the end result in govern- 
mental controls over prices and production. 

It would be difficult to conduct a limited experiment with governmental 
intervention of this sort. Proposals have been made for establishing com- 
pulsory arbitration only in industries particularly charged with a public 
interest, such as electric power production; but it would be hard to do this 
without extending the process throughout the basic industries such as 
coal, steel, railroads, shipping, communications, oil, and others, the stop- 
page of any one of which would sooner or later vitally affect the country. 
Compulsory arbitration upon any such scale would introduce a dangerous 
degree of governmental interference with the flexibility of the wage-price 
structure, which is the present basis of our whole economy. Moreover, as 
a long experience in Australia and experiments in Great Britain in the first 
World War have abundantly demonstrated, compulsory arbitration often 
fails to work because, in a democracy, masses of men simply cannot be 
prevented from striking when they believe that a particular governmental 
decisiox is unfair or unjust. 

The plain fact of the matter is that so long as we have a democracy and 
a system of relatively free enterprise, we are bound to have a certain 
amount of industrial strife which will be greater in some periods and less 
in others; and it would seem to be the better part of wisdom to look to 
collective bargaining, imperfect as its results may be, to settle the dif- 
ferences that arise than to embrace another imperfect method of settle- 
ment, namely, compulsory arbitration, which carries with it much evil of 
its own. No doubt we may be faced occasionally with strikes of such a 
magnitude and duration as to threaten the welfare of the whole com- 
munity, but it would seem better to meet an occasional crisis of this sort 
by improvised methods of settlement, as we have managed to do in the 
past, than to hold out in advance to the contestants an assured procedure 
for getting the government to write a contract for them. After all, we have 
weathered each crisis thus far by one means or another adapted to the par- 
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ticular emergency, without embarking upon formidable adventures in the 
way of governmental dictation of the terms of employment, and I see no 
reason to suppose that we cannot continue to get along in this way in the 
future. 

We must always remember that, after all, industrial workers are a part 
of the public; they are average Americans who are profoundly influenced 
by what their community wants and thinks. In this fact lies our ultimate 
safety. And we must remember also that throughout most of industry our 
labor relations have scarcely emerged from the formative stage and that 
the curve of development for a long time to come will be in the direction of 
greater maturity and responsibility, with wisdom building upon experi- 
ence. The time is therefore ripe for a forward effort on the part of the 
leaders of industry and labor to develop policies and procedures which 
will make collective bargaining work more effectively. 

(4) The objective of national policy should therefore be to buttress and 
support the processes of free collective bargaining. The best and perhaps 
the only way in which fundamental progress can be made in this direction 
is by encouraging common agreement and joint efforts on the part of the 
representatives of industry and labor nationally, and in loca] communi- 
ties, and in particular industries. Toward this end the government should 
give all the aid it can, short of interfering in the final determination of 
policies and decisions. 

(5) Progress in the formulation of overall policies by agreement was 
made through national management-labor conferences called by the Presi- 
dent at the start of World Wars I and II, and in November, 1945. How- 
ever, the fruits of this progress have been insufficiently capitalized upon. 
In particular the unanimous agreements reached by the conference of 
November, 1945, deserve to be proclaimed as national policy, and to be 
added to thereafter by joint effort. 

(6) The experience of the National War Labor Boards in World Wars I 
and II, in reaching unanimous agreement upon many important questions 
of basic policy, demonstrated the utility of a continuing, organized rela- 
tionship between representatives of industry and labor. A similar con- 
tinuing, organized relationship may prove beneficial in peacetime and 
may hold out more promise of progress by agreement than reliance exclu- 
sively upon occasional ad hoc management-labor conferences. 

The proposal outlined herein is designed to establish a relationship of 
that sort. Before taking it up, I should like to discuss briefly a portion of 
the pending Taft-Ball-Smith Bill* which deals with the problem of settling 
and avoiding major strikes. I select this measure for comment only be- 

4S. 55, 80th Cong. 1st Sess. (1947). 
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cause it seems to me to be typical of many attempts to set up govern- 
mental machinery for the avoidance of strikes, involving some elements of 
compulsion, which I fear will have effects in practice quite contrary to 
those intended by the draftsmen. 

Title I of this bill creates a five-man all-public mediation board “in the 
Department of Labor.” The existing Conciliation Service is put under it.5 
Section 3(b) provides in effect that whenever the board proffers its services 
in any labor dispute there shall be no strike or lockout for sixty days (un- 
less prior thereto the board certifies that its efforts at mediation are con- 
cluded—a confession of failure which one may expect would not often be 
made). This plausible provision is likely to have these unforeseen conse- 
quences: 

(a) It would be to the interest of every union entering upon negotiations 
to get the board to proffer its services at the earliest possible moment. 
For if the union and the company negotiated for two or three months 
without reaching a settlement, the board could intervene on the eve of a 
strike and prolong the period for another two months. In order to avoid 
such a stretching out of the negotiations, the union would be likely at the 
very outset to try to get the board into the picture so that the sixty-day 
period would begin to run, after which the union would have a free hand. 
The way to do this would be to make exorbitant demands and noisy 
threats, so as to give the appearance‘of an imminent crisis. 

(b) These tactics would then gravely disturb the collective-bargaining 
atmosphere. They would stiffen the employer’s resistance and make it 
harder for the union to recede from its extreme demands. 

(c) Once the board had proffered its services, it would tend to develop 
into a fact-finding, recommendatory agency, making public reports on the 
merits of unsettled controversies and putting the government to that ex- 
tent into the business of determining wages and other conditions of em- 
ployment.° Certainly there would be a good deal of public pressure on the 
board to state its position in controversies which were upsetting to the 

5 Being “in the Department of Labor” means, among other things, that the board’s budget 
would be controlled by the Secretary of Labor. The proposal really amounts to no more than 
adding five good Presidential appointees to the Conciliation Service to head it up. This is a 
net gain, but not much, because under the set-up it would be difficult to get really first-rate 
men to serve. The apparent independence of the board would not be real because of the 
Secretary’s budgetary control, and conflicts, jealousy, and friction would be likely to arise 


between the Secretary, whose prestige would be diminished by the bill, and the five Presidential 
appointees who would be injected into his establishment. 


6 I do not wish to suggest that the appointment of fact-finding boards would not sometimes 
be useful. If carefully selected on an ad hoc basis, and used sparingly, and only where there was 
good reason to expect that they might succeed as a sort of dressed-up mediation board or as a 
face-saving instrument, they could continue to do good work, as they have done in the past. 
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public, and the board would be tempted to take this course whenever it 
had failed to effect a settlement. And those unions which think they can 
gain most by getting governmental agencies to recommend terms beyond 
what .the employer would offer would do their utmost to get the board to 
make reports of this sort. 

(d) Because of the risk that labor disputes would terminate in this sort 
of semi-adjudication by the board, employers might become chary of mak- 
ing any proposals to the union in negotiations which could be used as a 
floor above which the board would build. Thus collective bargaining 
would be undermined. 

None of these results might actually occur. But our experience to date 
with governmental cooling-off periods and other forms of governmental 
intervention indicates that there would be enough danger in this type of 
proposal to warrant the adoption of an alternative policy designed to 
bring about the maximum degree of co-operation between the leaders of 
industry and labor in the development of policies and procedures for 
settling and avoiding major conflicts. 


I 


The outline of an Act of Congress which now follows is suggested as one 
way of translating that policy into practice. I have not attempted to put 


this outline into formal statutory language, but only to indicate what its 
salient features might be. 


OUTLINE OF AN ACT OF CONGRESS 
I. Purposes of the Act 


The purposes of this Act are to facilitate the avoidance and settlement 
of industrial disputes by collective agreements between unions and em- 
ployers without strikes or lockouts, and to provide means for assisting and 
encouraging representatives of labor and management to develop through 
joint efforts policies and procedures designed to make collective bargain- 
ing function effectively in the public interest. 


IT. Establishment of a National Labor-Management Board 


A. A National Labor-Management Board is hereby created as an in- 
dependent agency of the government, to be composed of the following: 

(1) Five representatives of labor, each with an alternate, to be ap- 
pointed by the President after consultation with the major organizations 
of labor; 


(2) Five representatives of industry, each with an alternate, to be ap- 
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pointed by the President after consultation with the major organizations 
of industry; 

(3) A chairman, to be jointly nominated by the foregoing members and 
appointed by the President; 

(4) The Secretaries of Labor and Commerce, ex officio; 

(5) The chairmen of the Senate and House Committees on Labor, ex 
officio.’ 

B. Any action of the board may be taken by, and no action may be 
taken without, the affirmative vote of four of the five labor members and 
four of the five industry members. 

C. The labor and industry members, and the chairman, will be ap- 
pointed for one year terms, and may be eligible for reappointment. They 
will serve on a per diem basis, with a full-time executive secretary. 

D. The board may call upon the secretaries of Labor and Commerce 
from time to time for special staff assistance, research and investigations, 
and may appoint such additional personnel as is needed to enable the 
board to carry out its duties. 

E. The duties of the board shall be as follows: 

(1) To consider ways and means of developing and supporting volun- 
tary procedures for the avoidance and settlement of strikes, in general, 
and also in particular industries, areas and communities, as the needs may 
indicate; 

(2) To study the causes of industrial peace as well as industrial unrest, 
and to bring to the attention of industry, labor and the public, any lessons 
learned through such study, including in the study an analysis of local or 
industry-wide experiments and procedures for the avoidance and settle- 
ment of disputes, with a view to encouraging the wider adoption of meth- 
ods which have proved successful in practice; 

(3) To promote more effective methods for arbitrating jurisdictional 
disputes; 


7 The C.E.D. proposal is for a Labor-Management Council within the Department of 
Labor “for housekeeping purposes” but independent as to its operations and policies. Its 
members (unspecified as to number) would be appointed by the President “upon the joint 
recommendation of the Secretaries of Commerce and Labor with the advice and consent of the 
Senate” (a pretty neat suggestion). The two Secretaries and the Chairmen of the Senate and 
House Committees on Labor would not, as in my draft, be ex officio members, but the Council 
would be required to meet with them “at regular intervals. . . . so that there may be a contin- 
uing and direct contact between the executive and legislative branches of government and the 
representatives of labor and management on matters affecting industrial peace.” The C.E.D. 
proposal contains no provision for a chairman, which seems to me to be a lack, since there ought 
to be some one on the board charged with responsibility for seeing to it that the board met 
regularly and that its business moved along. 





A LABOR-MANAGEMENT BOARD 355 


(4) To study the experience with labor-management production com- 
mittees during the war, and other experiments in co-operation for the im- 
provement of efficiency and productivity, and to encourage the taking of 
appropriate further steps in these directions; 

(5) To appoint arbitrators or emergency boards or investigators at the 
joint request of the parties to particular disputes certified to the board 
by the Secretary of Labor as vitally affecting the national welfare; 

(6) In disputes so certified, to recommend to the parties or to the Presi- 
dent, on the board’s own motion, particular courses of action or procedures 
for settlement, not involving the board in the merits of the dispute or in 
findings of fact, whenever in the board’s judgment such recommendations 
can usefully be made and need to be made in the public interest;* 

(7) In aid of its duties, to hold hearings or conferences, conduct in- 
vestigations and issue publications; 

(8) To recommend any legislation which in the board’s judgment may 
be needed for the proper functioning or strengthening of the board or for 
the support of voluntarily developed procedures for the settlement of dis- 
putes; to report its activities annually to Congress; and to submit its views 
to Congress or the President upon particular questions when requested so 
to do; 

(9) To encourage adherence by unions and employers to the principles 
unanimously adopted by the President’s National Labor-Management 
Conference of November, 1945, regarding the making of initial collective 
agreements, and the administration and maintenance of collective agree- 


* The major differences between the C.E.D. proposal and the foregoing, with regard to 
functions, are as follows: (a) the C.E.D. proposal omits item (4) having to do with the promo- 
tion of efficiency and productivity—a note I should like to see included; (b) the C.E.D. pro- 
posal omits item (5) relating to the appointment of arbitrators, etc., at the joint request of the 
parties, and item (6) relating to procedural recommendations for the settlement of a limited 
group of critical controversies. The C.E.D. would have the council stay out of disputes alto- 
gether. At present, as a result of the action taken in November, 1945, by the President’s Na- 
tional Labor-Management Conference, there is attached to the U.S. Conciliation Service a 
joint labor-management advisory board which passes on appointments of arbitrators and 
mediators. The C.E.D. would in effect lift the level of the Director of the Conciliation Service 
and of this advisory board by having both appointed by the President and confirmed by the 
Senate, and would then broaden the duties of the joint board by having it make studies and 
meet with the Secretaries of Labor and Commerce and the House and Senate Labor Committee 
chairmen, as already described, and make an annual report to the President with recommenda- 
tions for improving industrial relations. The joint board, or council, as the C.E.D. would 
call it, would continue to pass on appointments of arbitrators and mediators, but it would not 
appoint them itself, nor would it undertake any direct functions, however limited, in labor 
disputes. My own preference would be to leave the Conciliation Service intact with its present 
joint advisory board, and then create an independent labor-management board of a higher 
order, with limited functions in disputes as suggested in my items (5) and (6). If leaders of 
industry and labor would be willing to perform these functions, I think that the country would 
be the gainer. The C.E.D. coolness toward this suggestion may indicate that industry, at least, 
is not ready to take on such responsibilities; perhaps labor is not either. 
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ments (said principles being set forth hereinafter in Part III of this Act for 
the guidance of industry and labor and the information of the country) ;? 

(10) To formulate (or propose or call labor-management conferences to 
formulate) further statements of the principles and policies which should 
govern management and labor in their collective relations, and to promul- 
gate, distribute and encourage adherence to, the principles and policies so 
formulated, considering particularly, as areas in which to seek the maxi- 
mum degree of joint agreement, wage policies, measures for stabilizing 
employment, and the delineation of the functions of management and 
labor.*° 


IIT. A Charter of Fair Labor Practices 


The principles hereinafter set forth in this Part III, having been unani- 
mously agreed to by the President’s National Labor-Management Con- 
ference of November, 1945, are hereby designated as a “Charter of Fair 
Labor Practices” and are declared to constitute national policy. They are 
published for the information of the country and as a guide to representa- 
tives of industry and labor in collective-bargaining negotiations and in the 
administration and maintenance of collective agreements. As further prin- 
ciples are elaborated by agreement, pursuant to paragraph 1o of Section E 
of Part II of this act, the board hereinabove provided for may publish 
them as an integral part of this Charter of Fair Labor Practices, so that 
the charter shall constitute a developing document embodying at any 


* The C.E.D. proposal contains nothing comparable to items (9) and (10) above. It seems 
to me that a real step forward would be taken if Congress were to embody in statutory form, as 
a sort of charter of fair labor practices—unenforcible in the courts but carrying weight never- 
theless as a declaration of public policy—the principles already agreed to by the Labor- 
Management Conference; and further, if Congress were to call upon labor and industry, 
through the medium of the joint board, to keep on developing and adding to this charter, as 
in item (10). 


t° These three areas—wage policies, measures for stablizing employment, and the delinea- 
tion of the functions of labor and management—are the hardest and the most important for in- 
dustry and labor to explore together. At the 1945 conference the first two were not considered 
at all, and on the third no agreement could be reached (see pp. 43 to 73 of Vol. III of the Pro- 
ceedings for an interesting clash of views which may be, however, less irreconcilable than then 
appeared). The industry group, joined by the AFL representatives, opposed the request of the 
CIO representatives to discuss wage policy. In the light of the strikes which thereafter followed, 
it seems regrettable that not even an attempt was made to lay down standards and guides for 
easing the country through the major wage adjustments which were then inevitable. However, 
price controls were stil] in force and the government may perhaps be criticized for not having 
called upon labor and industry to meet with its own representatives to formulate a workable 
wage-price policy for the transition to peace-time production. In any event, the formulation 
by agreement of yardsticks and standards for wage-fixing should henceforth be at the fore- 
front of the efforts of labor and industry. This is why I would mention it specifically in the act— 
as a matter of emphasis—along with the other major policy questions specified above. The 
C.E.D. proposal contains no comparable provisions. 
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given time the best views of the leaders of industry and labor regarding 
their mutual relationships. The initial charter shall read as follows: 

A. The Making of Initial Collective Agreements” 

(x) Collective bargaining undertaken promptly and in good faith, fol- 
lowing recognition of a properly established bargaining agent either by 
acceptance by the employer or by operation of lawfully constituted pro- 
cedures, is viewed as the first step to avoid strike action by the union or 
refusal to bargain by the employer. 


Observance of the following widely applicable rules will contribute to 
orderly and peaceful procedures in making the first contract: 


(a) The employer should not question his obligation to bargain with the union chosen 
as the bargaining agent for all employees in a properly established bargaining unit. 

(b) Neither side should delay immediate establishment of bargaining relationships 
and commencement of contract negotiations. 

(c) In their negotiations, the parties should look toward the preparation of a signed 
agreement covering a defined period of time. 

(d) Before specific bargaining on individual items is undertaken, each party should 
present to the other a general statement of its position and the parties should then 
explore them jointly. Areas of agreement should be carefully sought. Precise 
definition of the issues also should precede specific bargaining. In consummating 
their first agreement, the parties should carefully define its scope and terms. 

It is well that respect and consideration be given to proposals presented by either 
the employer or the union and every reasonable effort made to bring about accord 
before any unreasonable ultimatum is issued by either side. Both sides should 
avoid inflammatory statements which question the sincerity or good faith of the 
other party. 

Both parties should avoid threats or actions which interfere with normal opera- 
tions while negotiations are still proceeding in good faith and until all other peace- 
ful procedures have been exhausted.*# 


(2) Conciliation should be employed by the parties if collective. bar- 
gaining has not resulted in agreement. Such conciliation may be private or 
public, and if public, local, state or federal, as best suited to the circum- 
stances, 

Conciliation, however, should not be the first resort of parties, but 
should be undertaken only after reasonable time and full effort to reach 
agreement has been made by direct negotiation. 


* What follows has been taken verbatim, from pp. 129-31, 141-43, and 32, of Volume III 
of the Proceedings of the Conference. 


™ This is the first formulation of principles in the labor field ever agreed to by leading 
representatives of industry and labor. The reasonable and common sense nature of these 
principles should not obscure the great advance marked by their formulation. Before the war 
no such agreement could conceivably have been reached. s 

13 These six principles, if given support by Congress, should be of considerable assistance 
to mediators, as well as to the parties themselves. 
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The conciliator should, wherever possible, be invited by both parties to 
participate. If that is not possible, the best practice is for the party in- 
viting the conciliator to notify the other party of this action. 

(3) If direct negotiations and conciliation have not been successful, 
voluntary arbitration may be considered by the parties; however, before 
voluntary arbitration is agreed upon as a means of settling unsettled is- 
sues, the parties themselves should agree on the precise issues, the terms 
of submission, and the principles or factors by which the arbitrator shall 
be governed."4 

B. The Administration of Collective Agreements 

(1) Collective-bargaining agreements should contain provisions that 
grievances and disputes involving the interpretation or application of the 
terms of the agreement are to be settled without resort to strikes, lockouts 
or other interruptions to normal operations by an effective grievance pro- 
cedure with arbitration as its final step."s 


™4 The limited use of arbitration for the settlement of contract terms (as distinguished from 
the interpretation of contract terms already agreed to, which is discussed in the section immedi- 
ately following) is due just to this difficulty, namely, of agreeing upon the “principles or factors 
by which the arbitrator shall be governed.” Employers and unions hesitate to commit to an 
“outsider” the fixing of contract terms where his frame of reference is very broad. (All the 
more so are they opposed to compulsory references in such circumstances.) When the arbitra- 
tor is given rules or standards by adherence to which he cannot go very far wrong, one way or 
the other, the parties are much more apt to be willing to entrust their fates to him. One of the 
most successful arbitrators in the country, who for years has set the annual wage-scales in a 
particular industry, once told me that the parties were willing to let him do this only because 
he made it a practice to explore the true necessities of each side in a series of separate, private, 
off-the-record conferences, and because he would not proceed to a judgment until he was satis- 
fied that he understood about where the breaking-point of each side lay, so that if he hit some- 
where in between the result would be bearable. A procedure of this sort, however, could be 
successful only under exceptional conditions; it would call for an unusual degree of personal 
confidence in the arbitrator and of shrewdness, tact, and wide knowledge of the industry on 
his part. In most cases these conditions are not all present, and since they are not, it becomes 
particularly important in the wage field (which is the most difficult to arbitrate) for industry 
and labor to formulate by agreement yardsticks and limiting principles for the guidance of 
arbitrators. Not nearly enough effort has been put into this undertaking, and its importance 
cannot be exaggerated. 


*s This agreement upon arbitration as the final step in grievance procedures marks one of 
the great war-time gains in labor relations. Before the war the practice was very limited and 
was strongly resisted. During the war the vita] necessity of maintaining uninterrupted produc- 
tion led to a new interest in procedures for settling grievances and day-to-day disputes within 
plants. On February 28, 1944, the industry, labor and public members of the National War 
Labor Board unanimously adopted a resolution calling upon employers and unions “to install 
adequate procedures for the prompt, just, and final settlement of the day-to-day grievances 
involving the interpretation and application of the contract”; “to make the full functioning of 
the grievance procedure a major responsibility under the no-strike no-lockout agreement for 
maximum production to win the war”; and, “even in the absence of established grievance pro- 
cedures, to settle grievances through direct negotiation and, if necessary, voluntary arbitra- 
tion.” Subsequent pronouncements and actions of the board developed further the concept 
and practice of arbitration under grievance procedures, so that by the time the war had ended 
a really significant change had occurred in the thinking of both,industry and unions with regard 
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(2) To be effective, the procedure established for the settlement of such 
grievances and disputes should meet at least the following standards: 


(a) The successive steps in the procedure, the method of presenting grievances or dis- 
putes, and the method of taking an appeal from one step to another should be so 
clearly stated in the agreement as to be readily understood by all employees, 
union officials, and management representatives. 

(b) The procedure should be adaptable to the handling of the various types of griev- 
ances and disputes which come under the terms of the agreement. 

(c) The procedure should be designed to facilitate the settlement of grievances and 
disputes as soon as possible after they arise. To this end: 

1. The agreement should provide adequate stated time limits for the presentation 
of grievances and disputes, the rendering of decisions and the taking of appeals; 

2. Issues should be clearly formulated at the earliest possible moment. In all cases 
which cannot be settled in the first informal discussions, the positions of both 
sides should be reduced to writing; 

. Management and union should encourage their representatives to settle at the 
lower steps grievances which do not involve broad questions of policy or of con- 
tract interpretation and should delegate sufficient authority to them to accom- 
plish this end; 

4. The agreement should provide adequate opportunity for both parties to investi- 
gate grievances under discussion; 

5. Provision should be made for priority handling of grievances involving dis- 
charge, suspension, or other disciplinary action. 

(d) The procedure should be open to the submission of grievances by all parties to the 
agreement. 


(3) Management and unions should inform and train their representa- 
tives in the proper functioning of the grievance procedure and in their 
responsibilities under it. In such a program it should be emphasized: 


(a) That the basic objective of the grievance procedure is the achievement of sound 
and fair settlements and not the “winning” of cases. 

(b) That the filing of grievances should be considered by foremen or supervisors as 
aids in discovering and removing causes of discontent in their departments. 

(c) That any tendency by either party to support the earlier decisions of its repre- 
sentatives when such decisions are wrong should be discouraged. 


to the settlement of grievances through arbitration. This method now came to be looked upon 
by many influential employers and unions as norma] and indeed indispensable. It remained for 
the 1945 conference to give to these views a formal and impressive backing. It is important to 
note the essential difference between arbitration under an existing contract and arbitration of 
the terms to be embodied in a new contract. In the former case the arbitrator is merely inter- 
preting and applying the parties’ own language; in the latter case he is making a contract for 
them. In the former case his scope is narrowly confined, so that even if he makes mistakes he 
cannot go very far afield; in the latter case, in the absence of agreed-upon yardsticks and limi- 
tations, his discretion is unfettered and he may do real damage to one side or the other through 
ignorance or misunderstanding. For these reasons arbitration of new contract terms has 
made relatively little headway, while arbitration of grievances under existing contracts is 
rapidly becoming universal. 
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(d) That the willingness of management and union officials to give adequate time and 
attention to the handling and disposition of grievances and disputes is necessary 
to the effective functioning of the procedure. 

(e) That for the sound handling of grievances and disputes both management and 
union representatives should be thoroughly familiar with the entire collective 
bargaining agreement. 

(4) The parties should provide by mutual agreement for the final deter- 
mination of any unsettled grievances or disputes involving the interpreta- 
tion or application of the agreement by an impartial chairman, umpire, 
arbitrator, or board. In this connection the agreement should provide: 
(a) A definite and mutually agreed upon procedure of selecting the impartial chairman, 

umpire, arbitrator, or board. 

(b) That the impartial chairman, umpire, arbitrator, or board should have no power 
to add to, subtract from, change, or modify any provision of the agreement but 
should be authorized only to interpret the existing provisions of the agreement and 
apply them to the specific facts of the grievance or dispute. 

(c) That reference of a grievance or dispute to an impartial chairman, umpire, arbi- 
trator, or board should be reserved as the final step in the procedure and should 
not be resorted to unless the settlement procedures of the earlier steps have been 
exhausted. 

(d) That the decision of the impartial chairman, umpire, arbitrator, or board should 
be accepted by both parties as final and binding. 

(e) That the cost of such impartial chairman, umpire, arbitrator, or board should be 
shared equally by both parties. 


(5) Any question not involving the application or interpretation of the 
agreement as then existing but which may properly be raised pursuant to 
agreement provisions should be subject to negotiation, conciliation, or such 
other means of settlement as the parties may provide. 

(6) Where an agreement contains a renewal clause and a change or 
modification or reopening of the agreement is requested by either party or 
where the existing agreement is about to be terminated, ample time prior 
to the termination of the agreement should be provided for the negotia- 
tion of a new or modified agreement. If such negotiations should fail, the 
parties should make early use of conciliation, mediation, and, where 
mutually agreed to, arbitration. 

C. The Maintenance of Collective Agreements" 

(1) The customary provisions incorporated in collective-bargaining 
agreements which permit management to discipline any employees sub- 
ject to their right to appeal through the grievance machinery of the agree- 

** This section, in a few crisp sentences, codifies two more highly significant gains in labor- 


management thinking: (1) the importance and necessity of management’s right to discipline, 
and the correlative right of the disciplined employee to appeal his penalty through the griev- 
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ment for any violation of its provisions are desirable and necessary for the 
proper administration of the agreement. 

(2) Management and unions must require that their respective officials 
refrain from encouraging or engaging in contract violation. The parties 
must establish and enforce such regulations as may be necessary within 
their respective jurisdictions to insure absolute unqualified adherence to 
the contract commitment made. 


III 


I have presented the foregoing draft of an Act of Congress not because 
I thought its details important, but because it embodies, and therefore 
may help some people to visualize more clearly, what I believe to be the 
basic principles of a sound labor program, namely: 

(1) That, in a democracy such as ours, fundamental progress toward 
the avoidance and peaceful settlement of industrial conflicts can only be 
made by agreement between industry and labor upon policies and pro- 
cedures designed to buttress collective bargaining and to make it work 
more effectively and without serious breakdowns; 

(2) That the establishment of a continuing, organized relationship be- 
tween the leaders of industry and labor holds out the best hope of further- 
ing agreement along these lines; 

(3) That as a practical matter the establishment of such a relationship 
can only be effected by the government, and that the government should 
lend every aid to bringing it about and maintaining it, while continuing 
to mediate in the field; and 

(4) That the government should, in addition, capitalize upon the sig- 
nificant agreements heretofore reached by the leaders of industry and la- 
bor, by publishing them in statutory form, not as compulsory edicts but 
as a charter of fair labor practices constituting national policy; after which 
the leaders of industry and labor should be charged with responsibility, in 
their continuing, organized relationships, for further developing and add- 
ing to this charter. 

I do not hold out these four principles as panaceas. I do not believe that 
in a free-market economy such as we are trying to maintain we can al- 
together avoid situations in which workers, emulating the price policies of 
other producers, will withhold their services in order to raise or maintain 


ance procedure after the discipline has been imposed (any remissions of penalties being made 
retroactive); (2) the importance and necessity of adhering to contracts, and the positive 
obligation resting on both parties to co-operate to that end. These convictions, which had be- 
gun to take shape before the war, were greatly strengthened by the war-time need of maximum 
production. 
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the price of their labor. The best we can hope for is to minimize the inter- 
ruptions by agreement. 

And I think it important to add, in conclusion, that labor relations do 
not exist in a vacuum. They are deeply affected by what happens to the 
country generally, just as the country’s welfare is deeply affected by what 
happens to the world at large. If we can so manage our affairs, at home 
and abroad, as to give people hope, and a sense of security, and an oppor- 
tunity to develop their talents and to build a decent life for themselves 
and their children, the collective-bargaining process will work well; but 
if we fail in these endeavors, the collective-bargaining process, like the 
peace of mankind, can only deteriorate. 





GOVERNMENT BY INJUNCTION AGAIN 
CHarLEs O. Grecory* 


IFTEEN years ago Congress put itself on record in the Norris- 

LaGuardia Anti-injunction Act to the effect that federal judges 

should no longer be trusted with their equity power in dealing with 
labor disputes. Thus what Congress had previously given to the federal 
district judges it took away in part, leaving them a very much restricted 
equity jurisdiction over certain aspects of labor disputes, under carefully 
defined conditions. And when any such dispute involved merely economic 
coercion such as a strike, the power of the federal district judges was 
entirely eliminated. 

This law was adopted during a Republican administration. Although its 
effect was to help unions to extend their organization through the exercise 
of economic coercion, it must not be assumed that Congress passed the act 
only to do something for the unions. The most compelling slogan in the 
campaign leading up to this statute was the cry of “government by in- 
junction,” which exemplified the feeling of all classes of responsible 
citizens that federal judges through their equity powers were wielding a 
control over the activities of private groups without the guidance or re- 
straint of law. Too many citizens feared the continuance of an uncon- 
trolled judicial device which circumvented the constitutional guaranties 
of due process and fair trial in cases where admittedly illegal conduct had 
occurred and which side-stepped all law whatsoever when only economic 
coercion was involved. 

The restrictions of the Norris-LaGuardia Act were to take effect only 
in cases involving or growing out of labor disputes. The method of re- 
striction was that no federal court “shall have jurisdiction to issue any 
restraining order or temporary or permanent injunction” in any such 
case. Section 13? of the act then defined labor dispute in generic language 
to show that it must involve terms and conditions of employment and 
that it might arise between almost anyone having mutual interests in 
such matters, stating that the proximate relationship of employment need 
never have existed between such disputants. 

While the Norris-LaGuardia Act was being debated in bill form, there 

* Professor of Law, University of Chicago Law School. 

* 47 Stat. 70 (1932), 29 U.S.C.A. § ror (1942). 

* 47 Stat. 73 (1932), 29 U.S.C.A. § 113 (1942). 
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were attempts to include a section to the effect that the United States 
government would not be prevented by it from securing injunctive relief 
in labor dispute cases. These attempts were defeated, possibly because 
some of the most flagrant assumptions of extra-legal power at which the 
bill was aimed had occurred at the instance of the federal government as 
party plaintiff. Examples of this are Jn re Debs in 1895° and the railroad 
shopmen’s injunction in 1922.4 

The recent Lewis case’ has introduced a new note into the picture. That 
is, to what extent does its seizure of a particular enterprise put the federal 
government into a position to get around the provisions of the Norris- 
LaGuardia Act? In the majority opinion of that case the Supreme Court 
seems to concede that there was a labor dispute involved and that even 
the government is disabled by the Norris-LaGuardia Act from securing 
injunctive relief in labor dispute cases when it requests such relief not in 
the capacity of employer but merely on behalf of the public in what its 
officials in power believe to be an emergency. The Court affirms, however, 
that when government comes in as an employer—pointing out that seizure 
under the War Labor Disputes Act® so qualifies it with respect to the 
seized enterprise—it may request and secure injunctive relief even in 
cases involving or growing out of labor disputes, the Norris-LaGuardia 
Act notwithstanding. 

Mr. Justice Frankfurter, who concededly is more familiar with the 
background and purpose of the Norris-LaGuardia Act than any of his 
colleagues on the Court, says that this last conclusion is not so. Further- 
more, he says it in one of the most brilliant and distinguished opinions 
ever handed down from that bench. No attempt will be made here to 
review his opinion, since its text carries more conviction than a summary 
can inspire. Anyway, the point of this article is to show in a general way 
that the Supreme Court has lent itself to the destruction of a legislative 
policy so clearly stated that its misconstruction seemed impossible. 

In the first place, the Norris-LaGuardia Act was aimed at the exercise 
of judicial power and not at employers. Its policy was effected by depriv- 
ing the federal courts of jurisdiction to act at all in certain ways with re- 
spect to certain types of cases. Nothing is said in the act about who may 


3158 U.S. 564 (1895). 


4 United States v. Railway Employees’ Dept. of the AFL, 283 Fed. 479 (D.C. IIl., 1922), 
286 Fed. 228 (D.C. IIl., 1923), 290 Fed. 978 (D.C. IIll., 1923). 


5 United States v. United Mine Workers, 67 S.Ct. 677 (1947). 
® 57 Stat. 163 (1943), 50 U.S.C.A. App. (1944). 
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or may not ask for injunctive relief in labor disputes. How, then, can the 
Supreme Court seriously take the position that the federal government 
as employer was not included in the terms of the act, on the grounds that 
restrictive legislation never applies to the sovereign unless the sovereign 
is expressly covered? Had the act been couched in terms of restrictions on 
employers seeking equitable relief, and not in terms of deprivation of 
jurisdiction of the federal courts, there might have been some point to the 
Court’s argument based on sovereignty.’ But this point seems idle as the 
act is worded. 

And the question asked above has an added significance when it is re- 
called that the basic policy of the Norris-LaGuardia Act was to prevent a 
certain kind of governmental intereference in labor disputes—govern- 
ment by injunction through the equity powers of the courts. Certainly it 
is reasonable to infer that this same policy held good against government 
interference from any source, from the executive down, especially when 
such interference was to be implemented only through the exercise of the 
equity powers of the federal courts. Anyone would think that this would 
have been fairly obvious or that a stricture against federal courts might 
at least have given the Supreme Court—itself a federal court—pause for 
some reflection concerning what Congress had in mind. 

The majority’s opinion seems inconsistent insofar as it depends on the 
immunity of the sovereign from the application of restrictive legislation 
unless it is expressly covered. If this maxim of sovereign immunity is ap- 
plicable at all, why-is it not applicable to the federal government under 
any circumstances, whether or not it is in the position of an employer? 
For it is certainly a half-hearted doctrine of sovereignty that cannot work 
under all circumstances. The Court apparently introduces the doctrine of 
sovereignty into this case through the statutory meaning of labor dispute 
in Section 13 of the act. Congress had in mind, it says, labor disputes be- 
tween unions and employers, to put it categorically. And by employers, it 
meant only private employers; for the government as employer could not 
have been intended unless it was expressly mentioned as such. It then 
went on to point out that the jurisdiction of federal courts to issue in- 
junctions in labor disputes had been eradicated only with respect to those 
disputes mentioned in Section 13 of the act. Since that section meant 
disputes involving private employers, then the deprivation of jurisdiction 
did not operate in a labor dispute between a union and the government as 


7 But use of the notion of exception by sovereignty seems rather dubious, indeed. See the 
remarks of Mr. Justice Roberts in Nardone v. United States, 302 U.S. 379, 383-84 (1937). 
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employer, although it would operate when the dispute was with a private 
employer and the government was seeking the injunction on behalf of the 
public. 

Such an analysis, of course, places terrific importance on the legislative 
intent focused on Section 13, in the definition of labor dispute. What this 
intent was is a perfectly plain matter of record. It was an attempt to make 
it clear in generic terms of employer, industry, union, employee, etc., that 
Congress was not confining its restriction of federal equity powers to 
disputes arising only between employers and their particular employees 
who were out on strike. Everybody who knows anything at all about this 
subject knows that this is so. I repeat: The only purpose of Section 13 was 
to show that by the term “labor dispute,’’ Congress meant more than 
simple and direct strikes by organized employees against their employers. 

If this is true so far, then the props are knocked out from under the 
majority’s position. For the majority of the Court has already said that 
the Norris-LaGuardia Act applies even to the government when it re- 
quests injunctive relief as plaintiff in a labor dispute arising between a 
union and a private employer. And it has just been shown that since Sec- 
tion 13 was not an attempt to define the scope of the restrictions on juris- 
diction in the act in terms of who was or was not an employer, it really 
does not make a bit of difference whether or not the government sought 
the injunction in the Lewis case as an employer. 

From this point on, then, it becomes apparent that the majority of the 
Court was just trying to dream up some sort of rationalization under 
which it could argue that while In re Debs was no longer good law, there 
was still a way in which the government could appear as plaintiff to re- 
quest and secure an injunction in a labor dispute case. Would it not have 
been more honest of the Court simply to say that the Norris-LaGuardia 
Act does not apply at all whenever the government as sovereign seeks an 
injunction in a labor dispute, regardless of who are the disputants and 
whether or not the government appears as employer? For this is what the 
Court seems to be driving at in substance, anyway, in view of the purely 
artificial manner in which the government appeared in the Lewis case as 
employer—under a purely technical “paper” seizure, provided under the 
War Labor Disputes Act to permit the government to commit the real 
employers to contractual obligations which they did not want and to com- 
pel union acceptance of such contractual commitments under threat of 
criminal punishment. 

The burden of this argument is, then, that because of the Norris- 
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LaGuardia Act, the federal courts were not really intended to have 
jurisdiction to issue injunctive relief in a situation like the Lewis case. 
Since such jurisdiction did not exist under a proper construction and 
application of the act, then Lewis and the union were free to ignore it with 
impunity. Indeed, the only serious qualification on this privilege to ignore 
a judicial order, even after the Lewis decision, is that the federal courts 
still have jurisdiction to issue injunctive relief when the government as 
employer requests it. Admittedly this was one of the matters in doubt 
when the Lewis case was being litigated. 

It was in connection with this qualification, however, that Mr. Chief 
Justice Vinson shows the Court’s real position. While admitting that if the 
Norris-LaGuardia Act did apply to the government in the Lewis case, 
absence of jurisdiction of the federal courts to issue the injunction would 
result automatically in setting aside any judgment for civil contempt 
based on disobedience of the injunction, he declared that this would not 
be true as far as the judgment for criminal contempt was concerned. 
While the injunction was outstanding, he said, it merited obedience until 
it could be set aside on appeal, whether or not the court issuing it had 
jurisdiction to do so. This, he claimed, was necessary, since absolute re- 
spect is required of judicial acts of this sort—at least pending resolution 
of the doubt as to whether or not the court issuing the injunction had 
jurisdiction to do so. Any other view, he felt, would breed disrespect of 
the judiciary and would obstruct the administration of justice. 

Mr. Justice Frankfurter, who disagreed so completely with the major- 
ity of the Court on the main point of whether or not jurisdiction to issue 
the injunction existed, felt impelled to agree with it on this last point. He 
and Mr. Justice Jackson shared with the majority of the Court the feeling 
that Lewis and his union should not be left free with impunity to flout the 
trial court’s order, while there was still any doubt concerning its validity 
on jurisdictional grounds. In a way, this position is somewhat under- 
standable in a case where the ‘“‘doubt” was so close that a majority of the 
Court finally resolved it in favor of jurisdiction and the validity of the re- 
straining order. But Mr. Justice Frankfurter carefully stated that this 
consideration could not be accorded a restraining order or injunction 
frivolously sought and granted. Under such circumstances, he said, the 
trial court’s order might be safely ignored, presumably because it so 
obviously did not have jurisdiction to act. And these sentiments were 
echoed faintly in the majority opinion. 

Now with all due respect to Mr. Justice Frankfurter’s high regard for 


368 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the dignity of trial courts, this position is downright alarming. For a skill- 
ful trial court willing to lend itself to the suppression of union economic 
activities, no matter who is plaintiff in the action, can arguably build up a 
plausible doubt concerning its jurisdiction in the case before it. This 
doubt may be with respect to the nature of the case before it or with re- 
spect to the correct interpretation of some part of the Norris-LaGuardia 
Act as it applies to the facts of that case. And the ingenuity of counsel 
for the plaintiff may certainly be counted on to aid in raising this doubt, 
especially in view of the encouragement offered in the Lewis case itself. 

After all, counsel seeking injunctive relief in labor dispute cases only 
want delay. That is all that is necessary to break up strikes, as long as this 
delay is backed up by the sanction of criminal contempt, even if the court 
issuing the order is ultimately shown not to have had jurisdiction to do so. 
And even if the Supreme Court had not committed itself this far in the 
dicta, its main position still provides a technique which enables govern- 
ment to break up strikes by injunction with the help of a simple statute 
empowering the President to seize any strike-bound industry whenever he 
believes the public interest will be served by doing so. For such a seizure 
would place the government in the position of an “employer.” Thus, the 
doctrine of the Lewis case enables Congress to pay lip-service to the 
Norris-LaGuardia Act, while undermining it by a simple statute per- 
mitting government seizure of plants and mines in times of national 
emergency. And this can be done without changing a comma of the 
Norris-LaGuardia Act! 

Stephen Decatur was a member of the armed services and naturally had 
to stand by the slogan: “My Country, right or wrong.”’ But the Supreme 
Court is under no such duty. It is supposed to be the defender of the law 
and of the people—if necessary, against the abuses of the government in 
power. The Norris-LaGuardia Act was a Congressional mandate insuring 
against certain abuses of official power—against government by injunc- 
tion. And in a world where the abuses of governments in power have been 
so dreadful during the past two decades, the duty to carry out this man- 
date to the letter is no idle task. 

The Supreme Court may have believed, as thoughtful men with the 
interests of the nation at heart, that the country would be bound for hell 
in a hay-rick if Lewis and his union were not stopped in their tracks. But 
that, I humbly submit, is none of their business. Their business is to 
apply the law as it is written and to let Congress do the worrying about 
matters of economic convenience. If Congress is slow or inept in assum- 
ing this task, that’s too bad. But that’s the way it is—or should be. 
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If Congress wants to pass a seizure law or any one of several variations 
on the theme of compulsory arbitration, backing up such measures with 
injunctions against strikes, let it be done by the open political process of 
legislation. Much can be said in the public interest for such a course; but 
whether or not people agree with this observation, at least they must ad- 
mit that we would then know where we stood under the law. But until that 
is done, it is impossible not to agree with Mr. Justice Murphy and Mr. 
Justice Rutledge that too great a principle is at stake in the Lewis case 
not to stand four-square on the policy of the Norris-LaGuardia Act, as it 
was written, against any possibility of a return to government by in- 
junction. 





FREEDOM AND REACTION: SOME OBSERVATIONS 
ON THE CURRENT ANTI-LABOR DRIVE 


Lee PressMAN* 


UR country is now the theater of an attack upon labor organ- 
izations, upon existing protections of the organizational process, 
and of collective bargaining which raises profound and basic 

questions. 

The current attack upon labor cannot be viewed as a phase of a narrow 
controversy limited in scope and implications. Those concerned with the 
future of democracy should not fail to recognize that a free government 
cannot survive the destruction of the rights of labor and the elimination 
of the organized labor movement as an institutional force in our society. 

The present anti-labor drive offers many instructive lessons which 
transcend the subject matter of labor. It teaches us how easy it is to create 
an atmosphere in which values and fundamental adjustments, written into 
the law after years of bitter experience, may overnight become the victims 
of hysteria and prejudice. 

I am concerned with the easy and light-hearted manner in which it is 
proposed to discard deliberately reached and careful solutions to demon- 
strated evils besetting our industrial society. I am also concerned with the 
techniques whereby the rights which labor now enjoys—some embodied 
in statutes, others to which have been imparted constitutional protection, 
and still others which have come to be recognized as part of our industrial 
mores—are now being attacked. The techniques which are being em- 
ployed deserve some attention because they will undoubtedly be resorted 
to when other types of civil rights which are basic to democracy are sub- 
jected to attack. 

Of particular interest is the manner in which the drive against labor has 
paraded as a crusade for freedom. 


I. THE REDISCOVERY OF INDIVIDUAL RIGHTS 


Perhaps the most predominant characteristic of the current attack 
upon labor’s rights is the rediscovery of the individual. This rediscovery of 
the individual finds reflection in a host of bills now before the Congress to 
alter and amend our federal labor code. 

The many proposals on employer freedom of speech have as one of their 

* General Counsel, Congress of Industrial Organizations. 
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objectives the revival of the practice of individual bargaining. Under 
these bills the disregard by the employer of the collective bargaining agent 
and his dealing and negotiating with individual employees could not serve 
to place him in default for refusing to bargain under the National Labor 
Relations Act.' In support of this proposal professional defenders of indi- 
vidual rights in Congress who have never before distinguished themselves 
in their defense of civil rights denounce that “‘collectivism” which requires 
the employer under Section 8(5) of the National Labor Relations Act to 
deal with the collective bargaining agent and with no other. The present 
inhibition upon individual dealing is seen as a double yoke: 1) as a denial 
of freedom of speech to the employer, and 2) as a denial of freedom of 
contract to the employee. 

A similar emphasis upon this theme of individual rights threads all of 
the major bills in which the right to strike is either suppressed or qualified. 
Nothing in those measures, we are assured in bill after bill, shall be con- 
strued to prohibit an individual employee from voluntarily terminating 
his employment. 

Similarly, the various proposals now pending prohibiting the closed 
shop purport to seek to restore individual rights and to rescue the indi- 
vidual from the “tyranny” of the group. 

Another instance of this emphasis upon individual rights may be found 
in a bill proposed by Senator Ball which amends the National Labor Rela- 
tions Act to permit the individual employee not merely to present his 
grievance to his employer but actually to adjust and to dispose of it 
without the intervention of the bargaining agent.” 

Finally, this theory has become the basis for undermining the Fair 
Labor Standards Act’ through proposals sanctioning individual compro- 
mise of wage claims under that act.‘ 

These are but a few of a great many legislative proposals both on the 
federal and state level which address themselves to reviving theories of 
individual rights and individual bargaining. 

Those who lead the attack against labor today pose as the most ardent 


* 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (1942). 
2S. 360, § 6, 8oth Cong. rst Sess. (1947), amending § 9(9) of the National Labor Relations 
Act. 


3 52 Stat. 1060 (1938), 29 U.S.C.A. § 201 (1942). 


4See H.R. 2157, § 2(b), 8oth Cong. rst Sess. (1947) and S. 70, § 4(f), 80th Cong. rst Sess. 
(1947), bills now pending to amend the Fair Labor Standards Act. Compare Brooklyn Savings 
Bank v. O’Neil, 324 U.S. 697, 707 (1945), rehearing den. 325 U.S. 893 (1945), ““No one can 
doubt but that to allow waiver of statutory damages by agreement would nullify the pur- 
pose of the [Fair Labor Standards] Act.” 
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champions of the rights of the individual. Anti-labor bills are regularly 
introduced by unctuous guardians of freedom. 

Those who are familiar with the evolution of individual rights theories 
in labor relations certainly cannot be deceived by these latter-day con- 
versions to freedom. Let us not forget the days when employers vigorous- 
ly argued that women should be permitted to work sixteen hours a day 
and that to prohibit such forms of exploitation by statute was an interfer- 
ence with individual rights. 

When labor organizations first acquired a measure of popular recogni- 
tion the open-shop movement launched the protest that the freedom of the 
individual to contract for himself was being subverted to the everlasting 
detriment of our system of free enterprise. 

The rhetoric which one hears again today about the loss of individual 
freedom, the loose oratory about the tyranny of unions, must be identified 
for what it is—a dangerous attempt to clothe exploitation in an attractive 
slogan. Reams have been written about the illusory freedom of the indi- 
vidual in dealing with his employer. Now more than ever it is important 
to emphasize the truth that individual freedom in our economic life finds 
its broadest expression through the encouragement and the fostering of 
employee self-organization and collective bargaining. 

As far back as 1898 the Supreme Court noted that in dealings between 
the employer and the individual employee there is no freedom of contract; 
that, “in other words, the proprietors lay down the rules and the laborers 
are practically constrained to obey them.”s 

Congress itself announced a like finding in the Norris-La Guardia Act 
that “under prevailing economic conditions ....the individual un- 
organized worker is commonly helpless to exercise actual liberty of con- 
tract and to protect his freedom of labor, and thereby to obtain acceptable 
terms and conditions of employment © The Senate Committee re- 
port on the proposed National Labor Relations Act declared that ‘‘the 
second major objective of the bill is to encourage, by developing the pro- 


5 Holden v. Hardy, 169 U.S. 366, 397 (1898). This fact, first adduced by the Supreme Court 
to sustain a state statute limiting the miners’ work-day to eight hours, became the basis of 
succeeding decisions: Knoxville Iron Co. v. Harbison, 183 U.S. 13 (1901), requiring cash 
redemption of evidence of indebtedness issued in payment of wages; Patterson v. Bark Eudora, 
190 U.S. 169 (1903), forbidding advance payment of seamen’s wages; McLean v. Arkansas, 
a11 U.S. 539 (1909), prohibiting agreements to pay miners on the basis of the weight of 
screened coal; Chicago, B. & Q. R. Co. v. McGuire, 219 U.S. 549 (1911), prohibiting contracts 
limiting liability for injuries to employees; Bunting v. Oregon, 243 U.S. 426 (1917), limiting 
hours of work of factory employees; N.Y. Central R. Co. v. White, 243 U.S. 188 (1917), sus- 
taining workmen’s compensation laws; West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937), 
sustaining a minimum wage law. 


6 47 Stat. 70 (1932), 29 U.S.C.A. § 102 (1942). 
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cedure of collective bargaining, that equality of bargaining power which 
is a prerequisite to equality of opportunity and freedom of contract.”? 

The National Labor Relations Act was based upon the slowly accumu- 
lated experience through depression, exploitation, and misery that the 
bargaining impotence of the individual rendered his freedom nugatory 
and that true freedom does not begin until bargaining equality obtains.* 

In sustaining the constitutionality of the National Labor Relations Act, 
the Supreme Court said: 

Long ago we stated .... that a single employee was helpless in dealing with an 
employer; that he was dependent ordinarily on his daily wage for the maintenance of 
himself and family; that if the employer refused to pay him the wages that he thought 
fair, he was nevertheless unable to leave the employ and resist arbitrary and unfair 
treatment; that union was essential to give laborers opportunity to deal on an equality 
with their employer.® 

When legislative proposals based on individual-rights theories do not 
actually involve plans for outright substitution of individual for collective 
bargaining, they involve the creation of a parallel system. They would, 
either through the grievance procedure, as indicated above, or otherwise, 
sanction a form of individual bargaining. The Supreme Court has recog- 
nized that individual bargaining is a destructive parasite upon collective 
bargaining and cannot coexist with it under either the Railway Labor Act 
or the National Labor Relations Act.'® In J. J. Case Co. ». NLRB," the 
Court held that: 


The very purpose of providing by statute for the collective agreement is to super- 
sede the terms of separate. agreements of employees with terms which reflect the 
strength and bargaining power and serve the welfare of the group.” 


Accordingly, it held that the institution of collective bargaining puts an 
end to the use of individual contracts with the employees. In Order of 
Railroad Telegraphers v. Railway Express Agency," the Court overruled 
the employer’s contention that individual contracts made after the collec- 
tive contract superseded the latter, saying: 


If this were true, statutes requiring collective bargaining would have little sub- 
stance, for what was made collectively could be promptly unmade individually.*4 


7S. Rep. 573, 74th Cong. 1st Sess., at 3 (1935). 

8 49 Stat. 449 (1935), 290 U.S.C.A. § 151 (1942). 

* NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937), quoting from Mr. Chief 
Justice Taft in American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 
209 (1921). 

© Order of Railroad Telegraphers v. Railway Express Agency, 321 U.S. 342 (1944); J. I. 
Case Co. v. NLRB, 321 U.S. 332 (1944). 

™ 3a1 U.S. 332 (1944). 13 321 U.S. 342 (1944). 

* Tbid., at 338. 4 Ibid., at 346. 
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Turning to the employer’s further contention that the particular situation 
which the employer and the employees had dealt with by separate agree- 
ment was “unique,” the Supreme Court pointed out that: 


. exceptional situations often have an importance to the whole because they 
introduce competitions and discriminations that are upsetting to the entire structure. 
Hence effective collective bargaining has been generally conceded to include the right 
of the representatives of the unit to be consulted and to bargain about the exceptional 
as well as the routine rates, rules, and working conditions But the Company 
did not observe the right of the representatives of the whole unit to be notified and 
dealt with concerning a matter which from an employee’s point of view may not be 
exceptional or which may provide a leverage for taking away other advantages of the 
collective contract." 


In the J. J. Case and the Order of Railroad Telegraphers cases the 
Supreme Court ruled out not only those individual contracts which lower 
the collective standard but also those which secure “better terms than 
those obtainable by the group.” 


The practice and philosophy of collective bargaining looks with suspicion on such 
individual advantages . . . . advantages to individuals may prove as disruptive of 
industrial peace as disadvantages. They are a fruitful way of interfering with organiza- 
tion and choice of representatives; increased compensation, if individually deserved, 
is often earned at the cost of breaking down some other standard thought to be for 
the welfare of the group, and always creates the suspicion of being paid at the long- 
range expense of the group as a whole.*’ 


8 Thid., at 346-47. 
16 J. I. Case Co. v. NLRB, 321 U.S. 332, 338 (1944). 


*7 Ibid., at 338-39. The dangers of paralleling the collective bargaining system with indi- 
vidual bargaining were quite clear to the framers of the National Labor Relations Act. The 
House Committee said: “Section 9(a) incorporates the majority rule principle 
necessary corollary it is an act of interference under sec. 8(1) for an employer, after representa- 
tives have been so designated by the majority, to negotiate with individuals or minority 
groups in their own behalf on the basic subjects of collective bargaining 
be two or more basic agreements applicable to workers in a given unit; .. . . If the employer 
should fail to give equally advantageous terms to non-members of the labor organization 
negotiating the agreement, there would immediately result a marked increase in the member- 
ship of that labor organization. On the other hand, if better terms were given to non-members, 
this would give rise to bitterness and strife, and a wholly unworkable arrangement whereby 
men performing comparable duties were paid according to different scales of wages and hours. 
Clearly then, there must be one basic scale, and it must apply to all.” H.R. Doc. 1147, 74th 
Cong. 1st Sess., at 20 (1935). 

Similarly the Senate Committee reported: “Majority rule carries the clear implication that 
employers shall not interfere with the practical application of the right of employees to bar- 
gain collectively through chosen representatives by bargaining with individuals or minority 
groups in their own behalf, after representatives have been picked by the majority to repre- 
sent all.” S. Rep. 575, 74th Cong., 1st Sess. at 13 (1935). 

The position taken by Congress was based on the testimony of experts. During the hearings 
preceding the enactment of the act, Mr. Francis Biddle, who at that time was chairman of the 
old National Labor Relations Board under Public Resolution No. 44, testified: “The experi- 
ence of this Board in the cases before it has indicated that the insistence of the employer on 
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If it is inadmissible to substitute individual bargaining for collective 
bargaining, it is likewise inadmissible to substitute for the right to strike 
the “right” of the individual to quit work. 

The conditions of modern industry and the dependence of the worker 
upon his job for sustenance rob the “right” of the individual to quit work 
























t of any meaningful content. It is only when the individual can quit in con- 
1 cert with his fellows that meaning for the individual accrues to the right 
, to quit. 
: Moreover, it is fundamentally inconsistent to protect the right to 
e bargain collectively but to deny the right to quit collectively." 
The plain fact is that collective bargaining without the right to strike is 
. meaningless. If a labor organization cannot implement its bargaining pro- 
. gram through a concerted cessation of work, then the right to bargain is 
2 no real right. If any proposal of a labor organization were subject to the 
unilateral veto of the employer without the correlative right of the union 
h to strike in support of its proposal, a situation would be present in which 
of collective bargaining would be basically undermined by individual 
.- bargaining. 
d, Most eloquent in defense of individual rights are those who oppose the 
or closed shop. Current opposition to the closed shop on the basis of indi- 
e vidual freedom must be recognized as a part of a historic attempt to 
harness the semantics of freedom to a fundamental anti-union purpose. 
As the LaFollette Committee noted :’® 
ii- These “open shop” statements of the employers’ associations were always phrased 
ie in a lofty vein. They opposed the closed shop, they said, because it infringed upon the 
a liberty of the workingman to choose his employment regardless of union affiliation. 
ta- They called upon the public to support them in their effort to free the average work- 
ity ingman from the necessity of joining unions. Sometimes, in fact, they invited unions to 
~ lay aside their demands for the closed shop, intimating that their own activities would 
on have no further reason for existence if their invitation were accepted. 
er- That this purported solicitude for the freedom of the workingman from the closed 
rs, union shop was not in fact the real reason for the existence of these employers’ associa- 
7 tions, nor indeed the motive for their activities, has been amply demonstrated in 
Y individual bargaining has been for the purpose of interfering with collective bargaining and 
hat not for the purpose of preserving the individual liberty of contract of the American work- 
ar- man.” Hearings before the Senate Committee on Education and Labor on S. 1958, 74th Cong. 
rity 1st Sess., at 81 (1935). 
a * The protection of the right to bargain collectively but the denial of the right to quit 
collectively is not only an instance of an anti-labor use of individual rights theories, it is also 
- a illustrative of the technique of attaching to rights conditions fatal to their effective exercise, 
al discussed in Part II of these remarks. 


#S. Rep. 6, 76th Cong. 1st Sess., Part I, at 54-55 (1939). 
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previous reports of this Committee. It has there been shown that under the banner of 
the “open shop” the employers’ associations created an organized front against collec- 
tive bargaining and sought to destroy or weaken all union organizations regardless 
of whether the closed shop was achieved in any given case. Illuminating analyses of 
the semantics of the closed and open shop and what the terms really meant to the em- 
ployers’ associations which used them may be found in this Committee’s report on the 
Associated Industries of Cleveland, and in the testimony given by employers’ associa- 
tion leaders in Los Angeles. Ostensibly the “open shop” doctrine meant only that there 
should be no discrimination against non-union workers in hiring, but, in practice, 
adherence to the open-shop doctrine required that the employer discriminate against 
union workers in hiring. Said the American Plan-Open Shop Conference in 1925, “in 
the true sense of the American Plan Open Shop he (the employer) cannot maintain 
100 per cent union crew in any department or in any craft of his business.” Attainment 
of this objective necessarily required discrimination against union men, and the use of 
labor espionage or other devices to ascertain the extent of union affiliation in the shop 
or plant. Collective bargaining encouraged union membership and was therefore 
implicitly condemned. Some employer groups, in the name of the open shop, even 
went so far as to forbid the hiring of union men at all. This was the case in Los Angeles 


at the time of the investigation by the United States Commission on Industrial Rela- 
tions. 


It was long ago realized when employers raised the individual-rights 
argument against the closed shop, that the right of the individual in mod- 
ern industrial relations consists primarily of the right to sell his labor at 
a cheaper price than another. It was recognized then that those who 
championed the individual’s “right to work” were in fact using a fictional 
freedom to glorify industrial autocracy and to justify the employer’s 
right to hire and fire on his own terms.”° 

Professor Robert L. Hale of Columbia University Law School has aptly 
analyzed the type of individual freedom which has lately won so many 
defenders: 


If a man wants to work in a steel plant, he does not just go out and work according 
to his own ideas about how it should be worked; he has to join an organization. Nor- 
mally, in the case of a steel plant, he becomes an employee of a steel company, and 
then he has no freedom as to the details of his work whatever; he is a non-voting mem- 
ber of a society. Now, if he belongs to a union in a closed-shop industry, it is perfectly 
true he has no freedom to work without being a member of the union, but he has a 
little more freedom through the brotherhood of his union against the restraint im- 
posed upon him by the employer. 

Now of course, any system of organization is liable to have faults at times. .... 
Government of any sort has certain evils, or may have at particular times, but the only 
alternative is anarchy, where the evils would be much greater. If he is subject to be 


2° The distorted use of freedom concepts in the closed-shop controversy has been frequently 
commented on. See, e.g., Brooks, When Labor Organizes 68-69 (1938); Catlin, The Labor 
Problem 420-21 (1935); Hoxie, Trade Unionism in the United States 190-95 (1936). 
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governed by the rules of his union he presumably has a little more control over what 
those rules are than if he is governed solely by the rules laid down by his employer.” 

Senator Ball, who is perhaps the leading and the most vocal exponent 
of the new freedom of the individual, has recently suggested that the 
impairment of freedom of contract involved in prohibitions upon yellow- 
dog contracts is indistinguishable from the impairment of such freedom 
resulting from prohibitions upon union security contracts. This suggested 
comparison, I submit, is analytically indefensible. Moreover, it involves 
a disregard of the realities of modern industrial life which can only be 
characterized as wilful or naive. 

Revival of the individual-rights issue comes at a time when in fact the 
individual, as the result of the increasing growth of monopoly, is more 
powerless than ever before in our history to exercise industrial freedom 
outside of a labor organization. The current campaign for individual rights 
is a campaign to destroy individual freedom, not to enlarge it. 


II. CONDITIONING THE EXERCISE OF RIGHTS 


A second type of anti-labor approach involves a claimed concern with 
preserving rights. This approach is also instructive because it widely 
characterizes many forms of legislative attacks upon popular liberty. 


This second approach pays lip service to a right but attaches such 
conditions to its exercise as to make it meaningless. Practitioners of this 
approach invariably contend that they are vitally interested in preserving 
the right and have merely devised a means for its “orderly” exercise in 
order to neutralize the objections of those who would abolish it altogether. 
This approach is implemented in two ways. First, it is proposed to impose 
conditions upon the exercise of the right which would hamper the free 
enjoyment of the right. This type of proposal requires the payment of the 
kind of price as a condition to the exercise of a right which inevitably 
weakens its value. 

Most of the proposals of this nature draw upon delay to achieve their 
purpose. 

It is peculiarly true in labor relations that time is of the essence. A right 
frequently can be made valueless because its exercise must be deferred. 
In labor relations we are dealing with a highly perishable status quo. De- 
lay can do as much injury to employee rights as the most forceful kind of 
employer misconduct. Let me give a few examples. 

The National Labor Relations Board has for years been denied ade- 


* Hearings before Senate Committee on Education and Labor on S. 2926, 73d Cong. 2d 
Sess., at 51 (1934). 
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quate appropriations to perform its mounting tasks. As a result today it 
takes about a year to process an unfair labor practice case from charge to 
board decision. Court review may consume another eighteen months. It 
requires no strenuous argument to point out that during periods of time 
such as these a union which has suffered employer aggression may well be 
placed as a result of the lapse of time into a position wherein rights which 
the law affords on paper will in fact serve as no real protection. The 
wounds which an employer inflicts upon a union through discriminatory 
discharges, the establishment of a company union, or a refusal to bargain, 
may well become fatal if relief is a year or two in coming. 

The same is true in representation cases. At the. present time because of 
the board’s diminished staff a representation case requires some six to 
eight months for processing. A petition may have been filed when the im- 
pulse of self-organization was quick but under the board’s present time 
limitations the order for an election may be applied to an entirely changed 
situation. A new electorate may be present, new considerations may have 
supervened. The passage of time may well serve to rob the right to free- 
dom of choice of vital content. 

The persistent Congressional practice of starving labor agencies, of 
slowing down the administration of labor laws, must then be identified as 
a part of the technique by which rights are granted but their enjoyment 
stultified through the application of hostile conditions. 

The use of delay to frustrate freedom of choice is involved in proposals 
which would provide for direct review of Labor Board certifications. Un- 
der the National Labor Relations Act at present an employer may only 
challenge a certification by refusing to bargain with the certified union.” 
It has been recognized that to permit court review by direct appeal of 
board certifications would involve destructive delays.”? This would be an 
easy way of granting the right of freedom of choice but of, in fact, under- 
mining it by endless court review. 

Yet it has been proposed** to make every certification the subject of 
judicial review at the instance of any individual in the bargaining unit. 
To create a mechanism as this provision does, which will delay the 
designation of a bargaining agent for a period of a year or more, is a true 
negation of the right to freedom of choice. Moreover, it can only serve to 
stimulate industrial unrest. 

The same technique is used in cooling-off proposals limiting the right 


™ Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); AFL v. NLRB, 308 U.S. 
401 (1940); Inland Empire District Council v. Millis, 325 U.S. 697 (1945). 


*3 Report of Senate Committee on Education and Labor on S. 1958, 74th Cong. 1st Sess., 
at 5-6 (1935). 


24S. 360, § 6(d), 80th Cong. 1st Sess. (1947); H.R. 880, § 9(a), 8oth Cong. 1st Sess. (1947). 
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to strike. A recent proposal along these lines provides for a sixty-day 
cooling-off period.*s 

A union may be faced with the necessity of striking in a particular situa- 
tion at some period shorter than the sixty-day period laid down in the 
proposal. The sixty-day period imposes upon a union all of the weakening 
and limiting effects which flow from an arbitrary and unnecessary pro- 
longation of a period of fruitless conference where employer attitudes are 
clear. The practical facts connected with the planning and organization of 
a strike must be kept in mind. A strike involving thousands of workers, 
such as is characteristic of modern-day major enterprises, is not a project 
of a single day’s planning. It involves a process of organization and dis- 
pensation of information and guidance so that issues may be fully under- 
stood by all workers. The maintenance of the strike depends at all times 
on the morale and understanding of the participants. Strikes cannot be 
called on one day, the men sent back the next, and then the strike con- 
tinued on the third. When an employer’s obstinacy is clear and the issues 
are sharp, employees who wish to exercise their rights cannot be kept in a 
state of confusion or of uncertainty. Timing of a strike, if it is to be effec- 
tive, is like the timing of any operation which requires the co-ordinated 
efforts of many thousands of individtals. It must be accomplished at a 
time when all efforts are in a position to be co-ordinated and when all 
individuals are in a position to act most effectively. 

Moreover, frequently cooling-off periods have the effect of actually pro- 
hibiting (and not merely qualifying) the exercise of the strike right. This is 
so because these restraints forbid the exercise of the strike right when the 
employer may be economically most sensitive to it. In the case of a sea- 
sonal industry the cooling-off requirement might well permit a strike only 
when an employer would welcome rather than be injured by it. 

This impact of the cooling-off requirement is illustrative of legislative 
proposals of a second type. These proposals pay lip service to the right but 
prohibit its exercise at precisely the point where it may be most effective. 
This technique is used in connection with a proposed prohibition on so- 
called industry-wide bargaining. We are prepared to encourage collective 
bargaining and to sing its praises. But at the very point when bargaining 
might become meaningful in terms of the realities of modern industry we 

ropose to outlaw it.” 

*S. 55, § 3, 8oth Cong. rst Sess. (1947). 

* See S. 133, 8oth Cong. rst ‘Sess. (1947), introduced by Senator Ball. Comparable to provis- 
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these proposals is contained in H.R. 3020 which provides in Section 9(f)(2) for the exclusion 
from a proposed bargaining unit of the employees of “any craft, department, plant, trade, 
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The same technique of, on the one hand, offering assurances that work- 
ers may go out to swim but on the other hand forbidding them to go near 
the water is implicit in a good deal of current thinking in connection with 
the boycott.’ It is hardly necessary to rehearse here the long history of the 
“secondary” boycott and the “sympathetic” strike. It is fair to say that 
enlightened courts and commentators have long ago recognized that it is 
important to preserve the right of workers to utilize pressures against 
employers who enter into economic relations with an anti-labor employer. 
The employer who persists in supplying an anti-union manufacturer or 
in serving as an outlet for his product aids the latter in his fight against the 
union. It is not accurate to describe an employer who serves this role as 
neutral. Nor is it justice to require employees to work for an employer who 
seeks to benefit from the sweat-shop conditions maintained by an anti- 
labor union manufacturer. 

If we are prepared to protect the rights of workers to apply economic 
pressure to an unfair employer, we cannot withdraw our protection of 
such pressures at the point when they can become truly effective, namely, 
when they are directed at those employers whose economic activities sup- 
port and are supported by the anti-labor employer. 

I have referred to the practice of preserving a right but attaching to it 
conditions fatal to its effective exercise as a technique. It should be 
recognized as such. Increasingly in the area of civil rights we note the 
growth of this type of formula. We do not suppress the right to vote, we 
merely require a prohibitive price in the form of a poll tax as a condition 
to its exercise. We do not deny Negroes the right to vote in a general elec- 
tion, we merely bar them from primaries, the area in which the right has 
meaning. 

It seems to me that we must recognize that there is a fundamental 
evasion in the practice of appearing to preserve a right and creating the 
conditions under which it cannot be effectively exercised. In the field of 
labor relations this fundamental inconsistency has become quite apparent. 
In some cases it springs from an ignorance of the realities of labor rela- 
tions, from a lack of knowledge of the conditions under which rights must 
be exercised in order to be effective. In many cases, however, a tremendous 


calling, profession or other distinguishable group.” The justification for this proposal, which 
would obviously destroy collective bargaining, is stated to be, in the Report accompanying 
H.R. 3020, “to assure full freedom to workers.” In connection with most anti-labor proposals 
there is frequently linked with the professed concern for freedom, a synthetic nostalgia for the 
cozy relationships of a handicraft economy. This type of appeal forcibly reminds one of the 
appeal used by Hitler to destroy trade unions in Germany. 


27 See, e.g., S. 55, § 204(a-1), 8oth Cong. rst Sess. (1947). 
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conscious deception is involved. And we cannot build decent labor rela- 
tions on deception. 


Ill. THOSE WHO ENJOY FREEDOM MUST ASSUME 
RESPONSIBILITY 


There is a third formula upon which the drive against labor’s rights 
rests. This formula, too, leans heavily on a claimed concern for the preser- 
vation of freedom. The third type of formula gives rise to proposals not 
to regulate labor’s rights but to regulate labor organizations themselves. 
The justification for this type of program is that since labor organiza- 
tions enjoy a great deal of freedom and exercise their freedom they should 
be made “responsible.” Indeed adherents of this school insist that labor 
organizations should be grateful for and should embrace the regulations 
which they propose since it is claimed they are a means of actually pre- 
serving freedom. 

No one can quarrel with the proposition that those who enjoy rights 
should assume responsibilities. However, one must be extremely careful 
that the “responsibilities” which are sought to be imposed are not of a 
type which would frustrate the enjoyment of the right. 

Typical of the group of restraints proposed in this area is Section 203 of 
the Ball-Taft-Smith Bill** which purports to deal with the problem of 
union responsibility. Section 203 proposes the following: 

a. Suits based on collective bargaining contracts are brought within the jurisdiction 
of the federal courts without regard to any of the normal jurisdictional requirements 
such as diversity of citizenship or minimum amount in controversy. 

. Aunion is made responsible not merely, as the present law provides,’? for those acts 
of its committee members and other minor or major officials which the union author- 
izes or approves, or ratifies, but in addition, for any acts of such “agents” regardless 
of whether the specific acts were authorized or approved by the union. 

. Permits suit against a union in any district in the country in which the union has 
any such “officers or agents.” 

. Declares that any employee who participates in a strike in violation of an agreement 
and without approval of the union shall lose his status as employee under the 
National Labor Relations Act. 


This proposal is offered on the ground that its purpose is simply to 
“make unions suable” so that their collective bargaining obligations may 
be enforced against them. It is based upon an assumption which is wholly 
questionable and carries implications completely unfair to labor. The as- 
sumption underlying the campaign for this proposal is that unions and 
unions alone frequently violate collective-bargaining agreements. The 


28S. 55, 8oth Cong. 1st Sess. (1947). 29 47 Stat. 71 (1932), 29 U.S.C.A. § 106 (1942). 
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objective facts do not support the assumption of this legislation that there 
is a record of union irresponsibility. 

In not one of the major CIO strikes of 1946 was there a violation of a 
collective-bargaining contract or any other type of obligation. In contrast, 
it was the General Motors Corporation which rejected the award made by 
a fact-finding board appointed by the President; it was the United States 
Steel Corporation which rejected a settlement suggestion of the President 
himself; and it was the Westinghouse Corporation which was denounced 
by two of our nation’s foremost labor experts for its provocative and un- 
reasonable prolongation of a strike. 

It should be realized that every one of the thousands of arbitration 
awards each year which uphold union grievances is a decision that an 
employer has violated a contract. On the record, therefore, there are hun- 
dreds of proven employer violations for each alleged union violation. 

Labor unions do not urge these facts as a basis for any legislative pro- 
posal to make lawsuits against employers more frequent in labor rela- 
tions. What is significant is that these considerations indicate that sup- 
porters of proposals such as that contained in Section 203 of the Ball- 
Taft-Smith Bill are seeking mainly to establish a false public impression 
unfavorable to unions. Labor does not seek to create a counter-impression 
nor does it offer legislative counter-proposals because it could not seriously 
be disputed that whether a union or an employer is a contract violator, 
court litigation will not establish good labor relations. 

Anyone familiar with labor problems recognizes that a lawsuit over a 
collective-bargaining agreement is the simplest and most effective way to 
destroy harmonious labor relationships. Employers and labor organiza- 
tions with a bona fide desire to live in peace and harmony strive in every 
way possible to free themselves of litigation as the answer to their differ- 
ences. That is why collective-bargaining contracts have developed so ex- 
tensively the details of the grievance machinery and arbitration as a 
sensible and expeditious way to settle the hundreds of problems that may 
arise each week and month in the administration of a labor contract in a 
large plant. 

There can never be good relations between an employer and a labor 
organization if a lawsuit is the end product of breach of a collective- 
bargaining agreement. Those who would invite the parties to a collective- 
bargaining relationship to substitute the lawsuit for the grievance pro- 
cedure must be condemned as disrupters and trouble makers. 

There is still another significant consideration to be recognized in the 
effect of this proposal. It establishes the union as a legal entity in the eyes 
of the federal court, without regard to and without conformance to the 
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form, status, and procedure which may be prescribed by the respective 
state jurisdictions. In substance it gives to the unincorporated associa- 
tions which are labor unions a special type of federally created status. It 
is a long and significant step in the direction of federal incorporation. It 
is a step which is in no way matched by any similar movement with re- 
spect to corporations. It is a step which is subject to all of the frequently 
voiced and well-recognized objections to federal incorporation. 

Two of the detailed and purportedly “incidental” provisions of this 
section of the Ball-Taft-Smith Bill substantially expose the true effect of 
this section. One of these is a subdivision permitting suit to be brought 
against a labor organization not merely in the judicial district in which it 
maintains its principal office but in any district in which its “officers or 
agents” are located. A clearer invitation to widespread harassment of 
labor organizations can scarcely be conceived. Any national union has 
groups of members organized into locals throughout the country, many in 
isolated areas far distant from the main office of the organization. Each of 
these local groups, their committees, their minor officials, may for some 
purpose be deemed to be acting for the entire organization. The provisions 
of this section permit the filing of law suits against the entire national 
organization in any part of the United States where this may be the 
situation. The national organization may be called upon to retain or dis- 
patch counsel, prepare evidence, try law suits in all these parts of the 
country at the whim of the employer who may wish thus to drain the 
union’s treasury. 

The other provision which substantially exposes the true effect of this 
section of the Ball-Taft-Smith Bill is that which makes the union re- 
sponsible for the acts of its “agents” regardless of whether those acts have 
been specifically authorized or approved. 

This is union “responsibility” with a vengeance. It turns the clock back 
to a period in which the very existence of a union was regarded as a “‘con- 
spiracy.”’ Any action by any member or minor officer anywhere could be 
treated as an act in furtherance of the conspiracy and all of the members 
made to suffer upon the theory that they all were engaged in the “con- 
spiracy.” 

Theories of responsibility of this type made union busting relatively 
easy. It was relatively simple for an employer to plant in the union ranks 
an agent whose functions would be to provoke and instigate activities 
which might later become the subject of attack upon the union treasury. 

A background of this nature gave rise to Section 6 of the Norris- 
LaGuardia Act** which declared that unions were not to be regarded as 

3° 47 Stat. 71 (1932), 29 U.S.C.A. § 106 (1942). 
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responsible for any-acts other than those actually authorized or approved 
or ratified." It is this rule which the present section of the bill proposes to 
alter. 


Even in the absence of an employer spy it must be realized that a sec- 
tion attempting to impose liability on unions in the act of any “agent”’ is 
grossly unfair. Any truly democratic union has an extremely large num- 
ber of “agents.” Grievance-committee men are authorized agents in the 
negotiation of grievances. Locally elected officers are authorized agents for 
the administration and leadership of their locals. Dozens of committees of 
union members exist for various purposes in each local union. During a 
strike there are picketing committees, food committees, negotiating com- 
mittees, and many others. 


It has always been the aim of anti-union employers to seek to attack 
the union or to tie up the union’s funds on the basis of any minor alterca- 


3t The Senate Committee Report made extremely vivid the need for Section 6: “In most 
cases where strikes occur involving a great many employers and employees and covering a com- 
paratively large territory, there are often unlawful acts committed in the way of injury to 
property or to persons. It is not the intention of the bill to protect anybody, whether he be 
employer or employee, from punishment for the commission of unlawful acts either as against 
property or persons. But no person or organization should be held thus liable unless he or it 
caused the unlawful act or participated in it or ratified it. It has often occurred that employers 
themselves have secured the services of detectives who, under the guise of labor men, have 
gained admission into labor unions. When this happens these detectives are usually doing 
everything within their power to incite employees who are on strike to commit acts of violence, 
and such detectives, contrary to the definite instructions of labor union leaders, sometimes 
commit unlawful acts for the express and only purpose of laying the foundations for injunctive 
process, of bringing discredit upon the union, and of making its officers and members liable for 
damages. In case of a strike, where the officers of the labor union are doing everything within 
their power to prevent acts of violence from being committed by any person, the law should 
fully protect them and save them and the members of their organization who are following 
their advice from liability in damages because of unlawful acts of persons who are either di- 
rectly or indirectly connected with those who are trying to defeat the purposes of the strike 
.... Why should an officer of a labor union, who has specifically advised members that 
violence must be avoided, become responsible for the hot-headed action of some member in 
perhaps assaulting a strike breaker? Again, the relationship between officers and members of 
labor unions and other members is not that of employer and employee. The officers chosen by 
a union are not employers of the membership. They have no control over their associates 
based upon the power of determining whether or not they will employ them. It may be ac- 
cepted that if a group associated in common activities becomes controlled by a lawless ma- 
jority, it may be necessary for law-abiding men to dissolve their association with lawbreakers; 
but the doctrine that a few lawless men can change the character of an organization whose 
members and officers are very largely law-abiding is one which has been developed peculiarly 
as judge-made law in labor disputes, and it is high time that, by legislative action, the courts 
should be required to uphold the long established law that guilt is personal and that men can 
only be held responsible for the unlawful acts of associates because of participation in, authori- 
zation or ratification of such acts. As a rule of evidence, clear proof should be required, so 
that criminal guilt and criminal responsibility should not be imputed but proven beyond 
reasonable doubt in order to impose liability.” S. Rep. 163, 72d Cong. 1st Sess., at 19-21 
(1932). 


» The rule of liability of the type proposed in S. 55 was recently rejected by the Supreme 
Court in United Brotherhood of Carpenters and Joiners v. United States, 67 S.Ct. 775 (1947), 
as inconsistent with Section 6 of the Norris-LaGuardia Act. 
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tion or scuffle on a picket line or on the basis of some minor infraction by 
an individual member or local grievance man. This section would now 
make that possible. 

As a matter of fact the section is particularly ironic in the light of the 
frequent insistence by many of the same groups which urge provisions of 
this type that there is insufficient democracy in American unions. The 
simple fact is that the more democracy there is in a union the more 
“agents” the union necessarily has. Such a consequence is extremely 
desirable. But if the financial responsibility of the union is to be expanded 
to include liability for actions of all these “agents,” even when the acts 
are not authorized or ratified, then this bill is actually encouraging and 
insisting that in self-protection the union impose greater centralization so 
as to confine authority and agency only to the highest and most restricted 
levels of leadership. That is contrary to the principles of democratic 
unionism and should be regarded as contrary to the principles of desirable 
public policy. 

Grimly pursuing the “responsibility” theme, the proposed section in a 
final clause declares that where an employee participates in an unauthor- 
ized stoppage he “shall lose his status as an employee” for purposes of the 
National Labor Relations Act. 

The claimed purpose of this clause is to protect unions against stop- 
pages which they themselves do not authorize. Many union contracts now 
provide that an employee who engages in a stoppage in violation of con- 
tract may be discharged as a penalty. This is a clause of a type which may 
be quite sound where an employer and union feel that a collective bar- 
gaining relationship is such as to make such action a desirable means of 
enforcement. A statutory approach which arbitrarily assumes that such a 
penalty is necessary and desirable in all instances and under any circum- 
stances would be in itself dangerous and undesirable. 

The proposal, however, goes far beyond even that. It penalizes not 
merely the employee but also the very union against whose orders the 
employee is rebelling. The proposal specifically includes a loss of status as 
an employee under Section 9 of the National Labor Relations Act. Pre- 
sumably, therefore, if a majority of the employees at a given plant strike 
in violation of union policy then they lose their status as employees in 
determining representation and the union loses its collective bargaining 
rights. 

Recent history offers a grim reminder that appeals in the name of free- 
dom can cloak an intent to destroy freedom. Much of the current anti- 
labor campaign must be analyzed for what it basically is—the resort. to 
the arguments of freedom for the purpose of making repression palatable. 





A POSSIBLE METHOD OF DEALING WITH 
THE CLOSED SHOP ISSUE 


Pavut H. Dovctas* 


P “\HE issue of the closed shop is one of the most hotly contested 
and perplexing in the whole field of industrial relations. The ad- 
vocates of the closed shop believe that it is necessary in order to 

protect union members from being gradually weeded out by employers 
through lay-offs and discharges and to prevent their replacement by non- 
unionists. Further, it is necessary in order that all workers contribute to 
the support of the organization which acts for them in grievance matters 
and which helps to reduce hours and obtain better working conditions for 
them. If this is not done, the supporters of the closed shop allege that the 
lazy and indifferent will reap without sowing and will either not join or will 
drop out of the unions and hence will allow the burden of expense and 
effort to be borne by the self-sacrificing and idealistic minority. 

The opponents of the closed shop, on the other hand, object to it on the 
ground that it can be used to help saddle inefficiencies upon industry 
which will in the long run be adverse to labor, to employers, and to the 
consuming public, and that it is improper to force anyone against his will 
to join a union as a condition of obtaining or retaining employment. 

The arguments which are used in support of these positions are cogent 
and weighty. Neither side, however, seems able to make many converts 
among those who hold to an opposing point of view and on this level the 
discussion often seems to have come to an intellectual stalemate. 

Before turning to a possible reconciliation of these opposite sets of 
values and interests, it is perhaps appropriate to discuss briefly the 
changes which have been introduced by the National Labor Relations Act 
and also to review various devices which have been developed to soften 
the impact of the closed shop. 

There would seem to be little doubt that the Wagner Act has some- 
what weakened the case for the closed shop. Thus the act provides that it 
is an unfair practice for an employer: 

(1) “to interfere with, restrain, or coerce employees” in the exercise of 

their right to unionize and bargain collectively, or 

(2) to encourage or discourage membership in any labor organization 


* Professor of Economics, University of Chicago. 
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by “‘discrimination in regard to hire or tenure of employment or 
any term or condition of employer.” 

If it can be proved that a union man has been discriminated against 
because of these reasons, the National Labor Relations Board can order 
him reinstated and paid damages equal to the wages he has lost. The em- 
ployers, therefore, cannot legally use their power of discharge to break up 
a union. Has not the main reason for the closed shop therefore been re- 
moved? 

While there is some force to this contention, it would seem to be only 
partially true. For in the first place, the law can only sift out and deal 
with the most obvious cases of discriminatory discharge. There is a fine 
art to getting rid of men whom one dislikes and most employers and man- 
agers are rapidly becoming expert practitioners of this art. 

A second point is connected with lay-offs caused by seasonal or cyclical 
declines in business. At such times it is easy for the employers, unless re- 
strained by other rules, to pay off old scores and guard against future 
dangers by concentrating the lay-offs from among the active union men. 
This is especially hard to detect and to prevent when a large number are 
being laid off. This tendency can indeed be checked by the introduction of 
seniority systems and this is perhaps the chief driving force behind the 
establishment of such systems. But so far as my observation goes, the 
introduction of seniority systems generally, although by no means uni- 
versally, follows the establishment of the closed shop and is a further 
manifestation of increasing union control. It is doubtful if seniority would 
be widely adopted were unions to be weak. And it is because the propo- 
nents of the closed shop want to make unions strong that they insist 
upon it. 

If the Wagner Act has somewhat weakened the arguments of the advo- 
cates of the closed shop, certain modifications in that institution should 
have softened some of the objections of its opponents. Thus it was over 
thirty-five years ago at the instance of the late Louis D. Brandeis that the 
famous protocol for the women’s clothing industry provided that in hiring, 
union men should be preferred, but that' “employers shall have freedom 
of selection as between one union man and another and shall not be con- 
fined to any list, nor bound to follow any prescribed order whatever.” This 
gave the employer greater freedom and did not oblige him to hire every 
one whom the union sent. This provision has been widely copied in a num- 
ber of industries. It is often accompanied by a further provision that if 
after a stated period of time, the union is unable to provide a satisfactory 

* Mason, Brandeis—A Free Man’s Life 301 (1946). 
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workman for an opening, the employer is then free to hire a non-union 
man. 

In recent years a still further modification has been introduced in the 
mass production industries in the form of the so-called “union shop.” 
Here the employer is permitted to hire anyone he wishes, whether non- 
union or union. It is merely stipulated that after a given period, the non- 
union employees are to join the union if they are to retain their jobs. 

Finally there is the so-called “‘maintenance-of-membership”’ provision 
which the National War Labor Board introduced as a compromise during 
the war. This permits those who were not members of the union on a given 
date to continue in their status and still hold their jobs. But it also pre- 
vents those who were union members on a given date after a transitional 
“escape period” from resigning from the union or allowing their member- 
ship to lapse. While this decision respected the conscientious objections of 
those who were not originally union members, it prevented those who were 
already members from changing their minds and bound them by their 
past decisions. Maintenance of membership, therefore, permitted those 
who already had strong objections to unionism to stay outside of these 
organizations and yet not be deprived of their jobs. But it provided that 
the unions be protected against any future backsliding on the part of their 
members. 

Taken as a whole, therefore, while these modifications of the closed 
shop soften its impact, they do not change its fundamental character. It 
is still a device whereby men, as a condition of obtaining or retain- 
ing employment, are compelled to join or refrain from leaving a union. 

It is important to realize that the determination as to whether or not 
the closed shop shall be put into effect is now primarily made in individual 
cases according to the relative bargaining strength of the union and the 
employer. It is something which the union can impose, along with other 
terms, under threat of a strike, even though the workers in a particular 
plant or company are not deeply in its favor. And yet if the demand is 
once made by union leaders, the rank and file may feel obligated to walk 
out if it is not granted because the closed shop issue is involved with other 
terms about which the workers are deeply concerned, or because of loyalty 
to the general cause of unionism which they may feel is involved, once the 
issues narrow down to a test of strength. Moreover, once the strike is 
called, the union does not depend solely upon the loyalty of the immediate 
workers involved, but it can also call upon the loyalties and resources of 
workers employed by other companies to impose its will upon the em- 
ployer in question. It can do this by having these other workers and 
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members contribute to the financial support of those out on strike, by 
manning the picket lines with members largely recruited from outside, 
and by using these outside unionists to enforce secondary boycotts against 
the products turned out by the primary company. 

It may often be possible, therefore, for union leaders by using, or tacitly 
threatening to use, these methods to induce employers to yield on the 
closed shop issue despite the fact that it may not be warmly desired by 
the men immediately concerned. 

On the other hand, if the union is comparatively weak in finances and 
in outside connections, it may frequently be possible for the employer to 
prevent the closed shop from coming into being even though the majority 
of the workers feel an intense need for the protection which it would give. 
In other words with the issue determined under the power struggle of col- 
lective bargaining, the closed shop is frequently obtained where the work- 
ers need and desire it the least and is often denied where the workers 
need and desire it the most. 


A POSSIBLE RECONCILIATION 


I should now like to make a suggestion which may possibly improve the 
situation. This is to take the issue of the closed shop out of the area of 
collective bargaining and make it (like the determination as to whether the 
workers want collective bargaining and if so, through whom) a condition 
antecedent to collective bargaining. Stated briefly, it consists in letting 
the workers themselves decide in a free and fair election whether or not 
they want the closed shop. I hasten to add that this suggestion is in no 
sense original with me. So far as I know, it was first advanced by Mr. Ar- 
thur S. Meyer, the experienced chairman of the New York State Board of 
Mediation, who deserves a great deal of credit for his informed ingenuity 
in this as in many other matters. 

There is sound precedent for this step in the development which the 
Wagner Act effected in the field of representation. Prior to that act, it was 
common practice for employers to refuse to bargain collectively with those 
who claimed to represent their workers on the ground 1) that the em- 
ployees did not really desire to bargain collectively and 2) that in any 
event the workers did not desire the particular union concerned or its 
representatives to act for them. Such for example, was the attitude taken 
by Judge Gary of the United States Steel Corporation and by other lead- 
ing steel companies during the big organizing campaign in steel in 1919. 

Now, the tragedy of the situation prior to the passage of the National 
Labor Relations Act was that there was no mutually acceptable way of 
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determining what the workers really wanted. It was always possible for 
employers to discount the fact of workers signing applications for union 
membership by either questioning these signatures or by claiming that 
they were obtained under duress and did not represent the real desires of 
the workers. In some cases this was true but even when it was false there 
was no way of proving that this was so. 

The result was that commonly the issue as to whether the workers want- 
ed to bargain collectively through given representatives could only be de- 
termined by a strike. This not only interrupted production and bred ill- 
will, but it was no sure test as to what the workers wanted. For the results 
were determined by the comparative strength of the contestants rather 
than by the real desires of the employees. The strike was indeed a no 
more effective method of determining these facts than was trial by combat 
a way of rendering individual justice in feudal times or war a means of de- 
ciding equitably between nations. 

Now while there are incompletenesses in the Wagner Act and doubtless 
some abuses in its administration, I submit that it was a mighty step 
forward when it made the issue of whether or not the workers desired 
collective bargaining a matter of ascertainable fact rather than one of 
negotiation by the interested parties or a matter of combat. It provided 
instead that when the issue was in doubt, the workers themselves should 
vote on what they wanted in fair and impartially supervised elections. 
And while the National Labor Relations Board has been bitterly attacked 
by employers on many grounds I have never known it to be criticized for 
the way in which it conducted these elections. Whatever other changes 
may be made in the act, I hardly believe that this feature will be abolished, 
unless a tidal wave of blind reaction should sweep over our country. 

I should like to ask why the same procedure should not be applied to 
the issue of the closed shop. Instead of letting it be decided by an economic 
combat, why should it not be decided instead by referendum? Then when 
the parties sit down to negotiate the terms of a collective agreement they 
can confine themselves to questions of wages, hours, and working condi- 
tions without having the situation muddied by the issue of the closed 
shop. There may be vital defects in this plan, but I confess that up to date 
it seems to me to be essentially sound. 

There are of course certain procedural details which would be essential 
to a satisfactory working out of any such plan. First, I take it that it is 
obvious that in a plant or industry which is adopting collective bargaining 
for the first time, such a referendum should follow and not precede the 
election to choose a bargaining agent. If the workers reject the idea of col- 
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lective bargaining outright, then there is obviously no need to submit the 
further issue of the closed shop to the workers. 

Second, the issue should only be submitted to referendum if the bar- 
gaining representatives who have been chosen demand this of the em- 
ployers. If, for any reasons, they do not raise the issue, it is probably in- 
finitely better to let the sleeping dogs lie. Employers should not, however, 
have the power to agree or be forced into agreeing to such an arrangement 
without referring the matter to the workers by a referendum. 

Third, the precise nature of the type of closed shop desired should be 
carefully and succinctly described by the union in writing and printed on 
the ballot. The voters themselves would, however, only vote ‘“‘yes” or 
“‘no” on the proposition itself. This requirement that the precise proposi- 
tion be defined would in turn be a force which would tend to prevent the 
unions from proposing the more obnoxious forms of the closed shop and 
would tend to lead to the more reasonable forms being proposed. 

Fourth, in view of the tremendous importance which the choice of the 
closed shop might have upon the affairs of a business, I believe it is only 
proper that the employers should have the right to acquaint the workers 
with their own preferences and the reasons why they believe as they do. 
As a matter of fact, I believe they, as well as national unions, should have 
that right in connection with the choice of a bargaining unit. But the case 
for this is much stronger in the issue of the closed shop, where what is at 
stake is a limitation of the employers’ right to hire and retain. Such a right 
to propagandize should, of course, be exercised soberly by all parties, 
without undue defamation or excessive expenditures. These are all prob- 
lems in the political state for which perfect answers have certainly not as 
yet been found. If we can approximate the restraints which are now im- 
posed in connection with governmental elections we will be doing well and 
we will certainly be effecting a big improvement over the present situation. 

Fifth, if the proposal is adopted, it will, I think be admitted that the 
workers should be protected against discrimination for any lawful activi- 
ties during the referendum process. 

Sixth, decision by a majority vote would seem the only equitable meth- 
od. This is the method which we use in political democracy and to require 
more than this would be to give to members of a minority a greater im- 
portance than those of a majority. 

Seventh, it would be unfair to have such a decision made once and for 
all. For if the workers vote the closed shop into being, abuses may develop 
in its operation which may cause the employees to change their minds. 
The door should not be closed to such a possible change of opinion. Elec- 
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tors should no more be given the power to vote for a perpetual closed shop 
than to vote for a president for life. Conversely, the workers might turn 
down a closed shop at one period, but later on the basis of more experience 
become convinced that it would be desirable. In my judgment they should 
be given that chance. 

Of course these elections should not be allowed to occur so frequently as 
to keep a plant or company in a continuous electioneering uproar. The 
chief task of industry is not to hold elections for the delight of the par- 
ticipants, but to get on with the job of production. I would suggest, there- 
fore, that the referenda should not be held more frequently than once 
every four years and then only at the request of either party. This will 
make both sides watch their step and be more on guard to prevent possible 
abuses from developing than if having once won an election, they were to 
be in power forever more. 

Eighth, a pressing issue is what should be the unit for voting. In view 
of the fact that convictions may vary widely between plants and com- 
panies, it would seem unwise to let this issue be decided on an industry- 
wide basis and that instead the unit should not be broader than the com- 
pany or at most a cluster of companies under unified control and man- 
agement. This is without prejudice to the possibility that it may be de- 
sirable in matters of wages, hours, and other working conditions to have 
industry-wide bargaining agreements. 

Ninth, a very important final issue is whether any such referendum is to 
apply to concerns which do not now have the closed shop or whether the 
issue can be opened up afresh in firms where this is already established. 
To the degree that the unions come to favor any such plan at all, they will 
obviously tend to want only the former of these alternatives. For this 
would permit them to hold what they have already obtained through col- 
lective bargaining and by strikes and to expand their area of control 
through elections. And yet this would seem to be unfair in those cases 
where the workers in given enterprises have tired of the closed shop and 
would like to make a change. If the principle suggested is sufficiently fair 
so that workers not yet under it may adopt it for new plants, it would 
seem only just that workers in plants where it has been adopted should be 
given the chance to make a change, if they so desire. If this is not done, 
the opponents of the closed shop may properly object that it is a heads I 
win, tails you lose proposal. 


SOME IMPORTANT CONDITIONS 


There are, however, at least two very important conditions of a sub- 
stantive nature which should be attached to any such proposal. 
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The first is that in order for a union recognized as a bargaining agent to 
ask for a referendum on the closed shop, it must itself be an ‘“‘open” 
union. To combine the closed shop with an artificially “closed” union 
would permit the insiders to wring monopoly gains from the public and 
at the same time would force those denied entrance into poorer paid in- 
dustries where their addition to the social product would be less. It would 
in my judgment, be both unwise and improper for the state to protect or 
to foster such an anti-social arrangement. While a large degree of autono- 
my and self-determination should be granted to industrial units to which 
the state may properly delegate certain powers of self-government, these 
should not be allowed to degenerate into an exploitation of the public. The 
interests of a particular occupational group, particularly in those cases 
where the demand for the product is relatively inelastic, frequently con- 
flict with those of the public and the public interest is not protected by 
giving to occupational groups a completely free rein. This is one of the 
chief objections to a syndicalistic or guild regulated society. We need to 
keep the occupations open in order to get the best distribution of ability 
and to produce at non-monopoly prices the goods which the public 
wants. Just as the existing farmers, doctors, and lawyers should not have 
the power to determine how many should enter their occupations, nor 
businessmen the power to bar competitors, so workers should not have the 
power to lock the gate on qualified men who wish to enter. 

As is well known, there are some unions which unreasonably restrict 
entrance into their ranks by one or more of the following methods: a) by 
imposing an outright prohibition upon entrance or narrowly restricting it; 
b) by requiring the payment of unreasonably high initiation fees; c) by 
requiring a period of apprenticeship appreciably longer than that which is 
required to learn the trade or perform the tasks required; d) by limiting 
the number of apprentices so rigidly that not enough workers are provided 
to meet the demands of the public for products at competitive prices. 

The first of these unreasonable requirements can be prevented by an 
outright prohibition. The others are far more difficult to define and to 
regulate. Certainly initiation fees of $250, $500, and even more than this, 
are unreasonable and should not be allowed. While it is hard to pick out a 
definite figure as the dividing line between what is “reasonable” and “‘un- 
reasonable,” in the matter of initiation fees, I am inclined to believe that 
rough justice would be done by fixing the maximum initiation fee to be 
charged by a union at approximately $25. So far as I know there are few 
unions in the mass production industries which now charge more than 
this and the imposition of such a maximum would prevent those now in 
the union from making it more difficult for latecomers to enter. 
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A further protection which in my judgment should be included is to 
provide that no one should be denied entrance into a union because of 
race, color, religion, or sex. As is well known some international unions 
bar Negroes explicitly from membership and in other cases this is done by 
the local unions. In many other cases this is done not by formal rule, but 
by accepted, if informal, practice and by a “gentlemen’s agreement.” In 
some unions also it is probable that persons of other races and religions 
are at times denied entrance. There is also a fairly frequent discrimination 
against women as such. 

It is, in my judgment, impossible to justify such discrimination in a 
democracy which does not believe in dividing its members into citizens 
of different grades. Under the closed shop if unions in considerable num- 
bers bar Negroes and women from membership, they distinctly limit the 
employment opportunities of these groups and put them at a grave eco- 
nomic disadvantage. If unions are allowed to expand their membership 
by including the unwilling, they should not be permitted to restrict their 
membership by excluding workers because of race, religion, or sex. As a 
matter of fact this is forbidden by the state labor relations act of Pennsyl- 
vania and by the state fair employment practice acts of New York and 
New Jersey. 

A second basic condition should be to provide some impartial review of 
cases of expulsion from unions operating under these closed shop provi- 
sions. Some unions, like the International Typographical Union, carefully 
safeguard the rights of their members in this matter. There are other 
unions, however, where, I have become convinced from such study of in- 
dividual cases as I have been able to make, grave abuses have occurred. 
These instances of abuse seldom find their way into the literature of trade 
unionism, but they are no less real. Men have been victimized because 
they have honestly opposed the policies of officers in charge of the unions 
and, once expelled, have found it difficult to obtain employment. The 
granting by the state to the unions of the right to require union member- 
ship of the unwilling if it be approved by a majority vote would be a fur- 
ther grant of power by the state which would make of unions even more a 
quasi-public body than they are now. It is a truism both of ethics and of 
law, however, that no power or institution should have rights without cor- 
responding duties or privileges without commensurate responsibilities. 
Men who join a union under these circumstances should be protected 
against capricious or unjust expulsion by the union just as much as against 
discharge by their employers for union or collective bargaining activities. 
Such abuses should be directly forbidden by law and some of the neces- 
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sary safeguards should be spelled out in the act itself. These might in- 
clude the provision that a) the charges against any member should be 
stated in writing; b) the accused person should have the right to appear 
in his own defense, engage counsel, and summon and cross-examine wit- 
nesses; Cc) if found guilty, the accused should have the right of appeal to 
higher union bodies including the international officials; and d) he should 
also have the right to appeal to local representatives of the National Labor 
Relations Board or such body as administers the act. The costs of such ap- 
peal should, of course, be kept very low and every effort made to settle 
appeals quickly. 

The question may well be raised if certain other compensatory protec- 
tions should not also be introduced into any such law. Among these pos- 
sible provisions might be a requirement that the union itself must hold 
periodic and secret elections at least once every four years, and that local, 
district, and naticnal unions make an annual financial statement to their 
members as to the amount and general nature of the receipts and expendi- 
tures during the given years. 

There is little doubt that unions should take more steps toward reform 
in these lines. Whether they should be requiied to effect such changes as 
a prerequisite for having the privilege of having the closed shop made 
subject to the results of a referendum is, however, a moot point. The mere 
fact that the workers will have the right to vote on a closed shop and to 
reject it if they do not like the union in question will force the unions to do 
some housecleaning in order to gain votes. If this can be done voluntarily, 
so much the better since it will free the governmental supervisory body 
from an added administrative load. But if sufficient reform is not effected 
in this manner within a decent interval of time} then serious thought 
should at least be given to whether this should not be required by 
law. 

It will be asked, of course, if the unions should not also be required to 
forego the imposition of restrictive rules and practices or what is popularly 
known as “feather-bedding.” There is little doubt that there are some 
such abuses. It is highly desirable that these be removed. The subject is, 
however, so complicated and it is so hard to define what are “reasonable”’ 
and what are “unreasonable” restrictions, that it would not seem wise to 
include them in the proposed act. It is important not to overburden the 
administrative machinery and not all abuses can be removed at any one 
time. Gross and unreasonable restrictions, particularly when they involve 
the fixation of prices, can still be prosecuted under the Sherman Act as 
was done when Thurman Arnold was in charge of this work. Perhaps it 
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would be well to leave the matter in this status for a period until it is seen 
whether the situation is being cleaned up. 


I am aware that the zealots on both sides of this issue of the closed 
shop and of unionism in general will probably regard this proposal as a 
subterfuge which avoids a decision on the relative merits of unionism and 
the closed shop as such. Those who regard unionism as essentially evil in 
its effects upon production and upon the relationships between employer 
and worker and who believe that under no circumstances should a man 
be forced to join a private association against his will, are likely to object 
to letting such a moral issue be decided by a majority vote of the workers. 
To these men, unionism is itself something evil which should be stamped 
out and even if the workers want to extend it, no compromise should 
be made. 

The more extreme advocates of unionism and the closed shop may take 
a similar position. Believing firmly in the righteousness of their cause, 
they are likely to believe that unionism is “‘good’’ for all workers, irrespec- 
tive of whether the workers themselves believe it to be or not. This school 
may, therefore, favor the compulsory extension of the closed shop by col- 
lective bargaining or legal enactment and scorn a process under which the 
workers, exposed to opposing propaganda, might decide against them. 

There may also be unionists who will think that the conditions which I 
have attached are too onerous. Many, for example, will probably not want 
the principle of the referendum applied to those plants which already 
have the closed shop since they may be fearful that under such an arrange- 
ment unionism will lose more than it will gain. They may also oppose ac- 
tion by the state in keeping the unions ‘‘open”’ and in protecting the mem- 
bers against unjust expulsion. They may, therefore, regard the practical 
price of these conditions as too great for any benefits which unions may 
reap. 

Conversely, there may be many employers who believe that they will 
have a better practical chance to overthrow the closed shop through state 
and national legislation forbidding it than to take the chance of having it 
voted in as well as out by the worker. 

Both groups may, therefore, on principle and in practice, reject the 
method of popular choice as the advocates and opponents of slavery 
finally came to reject the doctrine of “‘squatter sovereignty” advanced 
between 1848 and 1860 by Lewis Cass and finally by Stephen A. Douglas. 
Cass and Douglas strove to make slavery a local issue under which the in- 
habitants of a territory could decide for themselves by majority vote 
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whether or not they would permit the institution of slavery within their 
borders. The southern advocates of slavery and their northern allies 
were not content with this. They wanted to extend slavery into the terri- 
tories even though the inhabitants did not want it and finally they legal- 
ized their position through the Dred Scott decision. Indeed many of them 
wanted to extend slavery as a national institution into the free states 
themselves as was evidenced in the boast of Senator Toombs, of Georgia, 
that he intended to call the roll of his slaves from the foot of Bunker Hill 
monument. On the other hand, Lincoln and his followers wanted to pre- 
vent, by national action, the spreading of slavery into the territories and 
the extreme abolitionists, such as John Brown, wanted to free the slaves 
in the southern states. Under the terrific pressure of these conflicting 
forces, the attempt of Douglas and his followers to localize the problem 
by letting the territories decide for themselves was defeated. 

And yet it is permissible to ask as George Fort Milton, Avery Craven, 
and J. C. Randall have done, whether the program of Douglas was not 
after all, wiser than it has seemed. Because the extremists on both sides 
would not let it operate, we got the Civil War which Douglas was trying 
to avoid. This war freed the slaves which was a great ethical gain, and it 
preserved the Union, but it did so at a terrific cost in life, hardship, and 
bitterness between sections which even now, after the passage of nearly 
a century, is still acute. And while the Negroes have been freed, they are 
still grievously oppressed politically, economically, and socially. It is, at 
least, possible that we might have made more enduring progress if we had 
moved less hastily and drastically. And yet to do this, the extremists on 
both sides would have had to maintain a patience and a moderation which 
in practice it is hard for those with sharply differing ideologies to display. 

It is well to remember the sad, but trenchant, dictum which Mr. Justice 
Holmes expressed in his fascinating correspondence with Sir Frederick 
Pollock : “As between two groups, each equally convinced with the right- 
eousness of its own cause, I see no ultimate arbitrament but force.” Per- 
haps this is so, but if it is true, it means that incessant civil and internation- 
al war is the inevitable consequence of sharp differences of opinion and of 
moral judgments. I cannot believe that this is either necessary or desir- 
able in the present instance. The peace, harmony, and high productivity 
of this nation are far more important than the issue of the closed shop. Cer- 
tainly this is a far less pressing moral issue than was slavery. It would be 
a great mistake to let ourselves be torn apart by strikes to establish the 
closed shop or by blanket legislative prohibitions of its existence. There 
seems to me to be sound merit, therefore, in Mr. Meyer’s proposal’to let 
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the issue be decided plant by plant and company by company in the time- 
honored and democratic way of free elections. It is because of our free 
elections and our willingness to abide by the results that we do not have 
revolutions or the secret police in this country. We have built up a political 
process by which moral issues can be submitted to the people and their 
judgments recorded and put into effect. We have gone on the basis that 
as Mr. Justice Holmes once said, the “test of truth is its ability to estab- 
lish itself in the competition of the market.” This competition should be 
freed from gross misrepresentation and coercive force but can we not trust 
in the essential fairness of men when given the facts and the arguments to 
winnow out the truth from error? Men and causes which depend upon 
getting the permanent approval of the voters have to purge themselves 
of gross abuses in order to survive. Public opinion operates to keep our 
political parties comparatively decent. If allowed to express itself, it 
would, I think, purge unionism from many of its abuses and help further 
to protect the individual workers from being victimized by their em- 
ployers. 

Most young men tend to be impatient with what the lawyers term pro- 
cedural matters and to be far more interested instead in substantive is- 
sues. Only the latter seem to the young to have vitality. But as time passes 
and a man grows older, it dawns upon him that a great part of our prog- 
ress has been made through transforming substantive issues of conflict 
into accepted matters of procedure. For it is in this way the society 
peacefully disposes of issues which, if not so handled, would tear it apart. 
May there not be a moral guide for action in this fact? 
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‘hk nation is relatively free from widespread strikes, but it is 
clear that explosive forces in the field of industrial relations are 
only temporarily held in leash; organized power and the disposi- 
tion to use power in the resolution of labor disputes are still present and 
may at any moment precipitate disruptions in basic industries on a scale 
and for a duration that will burden public welfare to an intolerable degree. 
Events of the past year have forced a reluctant public to realize that ac- 
tion must be taken to protect the economic life of the community from 
both small and large groups of highly organized workers. A notably blind 
zeal on the part of government to give operative meaning to that journal- 
istic jargon, “equalization of bargaining power,” has created a situation 
in which organized workers not only have the power to shut off essential 
supplies and services, but also the readiness to use that power over small 
issues. There is no balance here. No business organizations have. ever 
existed which would have dared act in a comparable manner respecting 
essential industries and services. Clearly something drastic must be done 
to protect the public interest from strikes. The problem is not limited to 
the directly essential industries, but includes industry-wide strikes gener- 
ally, since practically every type of industry or business is essential when 
considered on a national scale. 

The immediate public concern about trade unions derives from the 
threat, or certainty, of devastating strikes. In consequence, most sugges- 
tions for remedial action are intended to limit either the right or power of 
unions to strike. Potential strikes are of the utmost importance and action 
must be taken to hold them within tolerable limits. The current preoccu- 
pation with strikes reflects, however, an inaccurate and incomplete anal- 
ysis of the problem, and consequently most of the remedies suggested 
would be either ineffective or harmful. 

The right to strike is not an absolute right but it is a fundamental con- 
dition of human freedom; any interference should be held to the absolute 
minimum required by the public interest. The power to strike, however, is 
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a different matter. Except under the most extreme circumstances the 
right of workers, either as individuals or as groups, to quit work should be 
held inviolate—this should apply to government workers equally with 
workers in private employment. The power to strike, however, is meas- 
ured by the ability of a union to exercise harmful and costly coercion. 
Union power derives fundamentally from and is proportional to potential 
or demonstrated ability to exercise harmful coercion. Privately, no candid 
labor leaders would deny this statement; publicly, they demonstrate its 
validity by their unqualified opposition to any proposed restraints. 

This observation that power to exercise coercion, both economic and 
personal, is the essence of unionism is not per se a condemnation of coer- 
cive power and its exercise by voluntary groups. Without power to coerce, 
unions would at best be a species of conference or public relations club; at 
worst they would not even be recognized or listened to at all by managers 
or administrators. Unions to be unions must have power and if necessary 
be willing and able to use it in a manner to command attention and full 
consideration of all reasonable interests that lie within the control or dis- 
cretion of management. 

Currently, however, unions simply have too much coercive power. They 
have more power than they need to achieve all the legitimate, construc- 
tive actions for which unions are an appropriate agency, and too much 
coercive power for the safety of the public interest. It is entirely fatuous to 
assume that given power they will not use it. The problem of a satisfac- 
tory public policy respecting trade unionism lies, then, in this matter of 
delegation of the coercive power of government to unions in the minimum 
measure required for effective union action. If power were held to the 
minimum necessary to achieve all the constructive actions of which 
unions are capable, there would be little need of any further supervi- 
sion over the manner in which unions administer their internal affairs 
and apply their coercive power. Only in the case of industries or ser- 
vices that must of necessity be continued in operation would it be ne- 
cessary to go further to impose some restraint on the right to strike. 


II 


In a succession of statutes beginning with the Act of 1888, Congress 
has fumbled toward a national policy of facilitating, promoting, and pro- 
tecting the organization and collective action of workers through officially 
approved types of trade unions. More recently the federal courts have 
changed the legal status of unions in a revolutionary way, both by sup- 
porting the legislative program of Congress and, except for the more fla- 
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grant types and modes of tortious acts, freeing unions from practically all 
restraints imposed by previous legislation and court decisions. 

Much criticism and abuse has been heaped upon Congress, the federal 
courts, and administrative agencies for the undoing of the old order. 
Doubtless some of this criticism is well founded, but for the most part the 
difficulty does not lie there. The old order was essentially inconsistent; it 
accorded to workers practically complete freedom to organize in any 
scope and manner they pleased, and to engage in collective action on mat- 
ters of interest to workers, but hedged this freedom with restrictions and 
restraints to a degree that made it practically ineffective except for stra- 
tegically situated groups of workers. Unions of such strategically situ- 
ated groups of workers in many cases preyed almost at will on the 
public whereas the advantages of unionism were in effect denied to the 
great mass of workers. Few tears need be shed for the passing of that 
type of old order. 

The difficulty stems primarily from the fact that the new order insti- 
tuted by Congress and the federal courts is both incomplete and based 
upon unsound assumptions of fact. It reflects failure to take into account 
certain basic economic facts, and gross misunderstanding of the nature 
of unions and so-called collective bargaining, and the limited aspects of 
the industrial relations problem for which unions are an appropriate 
agency. In consequence, unions have been aided by government to ac- 
quire and use power in ways and in degrees that are not consistent with 
the public interest. In developing this program it is only fair, however, 
to observe that Congress and the federal courts were supported by a 
strong public opinion. A more adequate public understanding is, then, 
basic to the development of a better considered policy respecting trade 
unionism. 

Prior to 1930 government policy respecting unions in general tolerated 
but did not facilitate union organization. The policy, as reflected in federal 
court decisions, was concerned largely with limiting the use of coercive 
power by unions to extend organization and to gain union advantage 
through restraint of trade. This line of policy on the part of both Con- 
gress and the federal courts was entirely consistent with popular opinion 
and attitudes, which in turn were basically a reflection of the trend of 
economic and cultural developments during the decades 1900 to 1930. 
Except for minor set-backs this was a period of sustained high-level em- 
ployment, rapidly rising real income, continued reduction in hours of 
work, and improvement of working conditions; a golden age literally, in 
which opportunity for the mass of workers expanded rapidly and with 
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reasonable continuity. Reacting to these trends in conditions it was the 
popular opinion that, except for women, children, and other sub-standard 
groups, the proper role of government was that of preventing or limiting 
restrictive or inflationary pressures through coercive action by organized 
workers. In retrospect, the fact that restrictive and limiting action was 
not taken in equal measure against business combination is understandable 
but regrettable; the era was simply too progressively prosperous to justify 
extensive tinkering with the entreprenurial agencies to which credit for 
the favorable trends was popularly accorded; also the times were not 
propitious for the development of those would-be godlike creatures 
which more recently have appeared in distressing numbers—the planners. 

Prior to 1930 the railroads were the single exception to the trend of gov- 
ernment policy as outlined above. In this industry Congress not only 
passed special laws to mitigate or prevent strikes, but also added its 
coercive power to facilitate peaceful organization, and to promote collec- 
tive action on a national basis. This special government labor program on 
the railroads did not represent any basic difference in economic or political 
philosophy respecting industrial relations or the role of the government 
therein, but was merely a consequence of following counsels of expediency 
in dealing with developments in this basic public utility. Industry-wide 
union organization and industry-wide bargaining were established by the 
Federal Railroad Administrator (an arch conservative) as an expedient 
method of handling labor relations during the period of World War I rail- 
road operation by the government. Attempts by carrier managements, 
after resuming control in 1920, to cast off the yoke imposed by govern- 
ment culminated in the railroad strikes of 1922. The Railroad Labor Act 
of 1926 which marks a different departure in government policy toward 
unionism, and which provided in part a precedent and pattern for the 
government policy that developed after 1930, was scarcely more than a 
ratification by Congress of an agreement worked out by the unions and 
the carriers. The act facilitated and strengthened union organization but 
its principal features were provisions to facilitate peaceful settlement of 
disputes in accordance with specified methods and standards. Although the 
Railroad Labor Act of 1926 served as a pattern for Congressional policy 
after 1930, the pattern was followed only with respect to facilitating or- 
ganization; all elements of the act designed to prevent strikes and effect 
settlement of disputes on the basis of prescribed methods and criteria were 
omitted. Indeed, a considerable part of current proposals for changing 
government labor policy for employment not covered by the act would do 
no more than add the omitted elements of the act. 
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The revolutionary change in federal labor policy after 1930, as reflected 
in both legislation and court decisions, was determined by the fact of 
widespread, persistent unemployment and the resultant frustration that 
so effectively paralyzed all groups of economic functionaries—owners, 
managers, workers, and consumers. Government took over with the New 
Deal, timidly at first under President Hoover, but with a torchlight pa- 
rade under President Roosevelt. Like practically every other element of 
the New Deal program, the several elements of the labor policy estab- 
lished by legislation were given a two-sided justification—one side 
humanitarianism, the other inflation or reflation. It would be futile to 
speculate as to which of these was the basic objective. Perhaps most peo- 
ple, along with President Roosevelt, found no difficulty in convincing 
themselves that these were only two sides of the same thing; certainly the 
program was highly popular. In time, also, the Supreme Court became a 
New Deal Court—that is, an inflationist court, so that it quite naturally 
followed the inflationist line in decisions dealing with trade unionism. 

Inflation is not an adequate characterization of the radical change in 
economic theory that gained widespread popular acceptance and became 
the general basis of government policy in the 1930’s, and which in fact 
continues to date to be the popular economic doctrine, and the basis of 
both government and union economic policy. It would not appear neces- 
sary here (even if space permitted) either to explain fully or to argue the 
merits of an economic theory on the basis of which the federal government 
during the 1930’s did in fact take over a major share of responsibility for 
the national income and its distribution. It suffices here to note that prac- 
tically every New Deal measure was designed and administered to inject 
new money into circulation and thus effect inflation and an expansion of 
the flow of money income. Whatever other objectives the government 
may have had in mind, the major argument for its policy toward trade 
unionism was to make unions effective inflationary agencies. This was 
done by Congress, the federal courts, and administrative agencies dealing 
with labor matters by: 1) facilitating union organization—this by tying 
the hands of the employer by unfair labor practice rules; failure to re- 
strain unions from coercing non-union employees; abolition of “yellow 
dog” contracts; practically freeing unions from injunctive restraints; and 
sanctioning a free use of coercive action through strikes, boycotts, and 
picketing; 2) by increasing the ability of unions to exact higher stand- 
ards of wages, hours, and other working conditions—this by the bare ma- 
jority rule; compelling employers to bargain with certified unions subject 
to an administrative test of good faith; throwing the weight of govern- 
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ment mediation and arbitration in favor of higher labor standards; im- 
posing union security and check-off rules; and by largely eliminating in- 
dependent unions. While putting this program into effect Congress did 
not impose any of the restricting, limiting, or mitigating elements of the 
Railway Labor Act of 1926. Such limitations would have been inconsistent 
with the objective of making unions effective agencies for spreading un- 
employment, raising wages and other labor standards and thus promoting 
inflation. The New Deal Supreme Court came right along by supporting 
the new government legislative and administrative program, and by elimi- 
nating most of the restrictions previously imposed by court interpreta- 
tions of the Sherman Act. 

The war period, with one exception, continued and increased the trend 
of government action established in the 1930’s; the exception was the 
dragging anchor placed on wages. But this dtagging anchor did not pre- 
vent an increase of about 20 per cent in the “stabilized” purchasing 
power of the average hourly wage—this over and above the so-called 
“fringe issue” gains. In anticipation of the end of the war the federal gov- 
ernment picked up just where it had left off to use unions and so-called 
collective bargaining to effect inflation and thus avoid deflation. This 
inflationary policy continues; prices are still rising and the next round of 
union demands for inflationary wage increases with potentially devastat- 
ing strike threats is under way. 

III 


So here we are with a government policy respecting unions that is an 
integral part of the highly specialized type of planned economy that was 
created to deal with the depression of the 1930’s; a labor policy that has 
only incidental, if any, constructive relation to industrial relations. Gov- 
ernment is still engaged in promoting union organization, and strengthen- 
ing and facilitating coercive action by unions with continued inflationary 
consequences. The inevitable consequence of a continuation of this pro- 
gram will be a disastrous depression following the collapse of the present 
boom. The current labor policy does not have any place whatsoever in a 
free enterprise economy, and neither does it make sense in any planned 
economy. No matter which type of economy we may choose, the current 
policy respecting trade unionism is due for such a drastic revision that 
precious little of it will be left. A mere patching process will not do. The 
problem is not merely a matter of devastating strikes; it goes to the very 
heart of the problem of developing and operating a satisfactory economic 
and political order. 

Suppose the nation were to eschew free enterprise in favor of a planned 
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economy—planned to maintain economic stability at a high level of em- 
ployment. Government would be obliged to take control of the labor 
market in even a more rigorous manner than prevailed during war- 
time—this for the simple reason that we could not have stability and 
at the same time permit unions to continue disruptive, distortional, and 
inflationary action. Workers would of necessity be subject to some sub- 
stantial degree of control respecting place of work, choice of occupation, 
allocation of work, wages, hours, and other working conditions. Collec- 
tive bargaining as anything more than a mild expression of opinion about 
worker interests would all but disappear; unions would become a labor 
front, and this would be true even if politically organized workers were in 
control of the planning. Doubting readers and those who desire a fuller 
statement of the role of unions in a planned economy are referred to Sir 
William Beveridge, the dean of British planners." 

Practically everybody, however, eschews a planned economy and 
swears fealty to the objective of restoring and maintaining a free enter- 
prise system. It is certain that most people have an entirely inadequate 
understanding of the elements and requirements of a free enterprise sys- 
tem, but nevertheless their expression of faith should be taken seriously. 
For a brief, but competent, popular statement of the essentials of a free 
enterprise system, and the conditions necessary for its preservation and 
effective operation, the reader is referred to a pamphlet by Henry C. 
Simons.’ As a basis for outlining an appropriate government policy re- 
specting trade unionism, it suffices here to point out that in a free enter- 
prise system all the basic economic processes are controlled through the 
automatic processes of free markets for services as well as commodities. 
It is not enough, however, that markets be free from domination or re- 
striction—they must also be technically efficient. The role of government 
in such a system is limited largely to facilitating effective markets and 
to establishing and policing rules necessary to promote and protect free 
and fair competition among buyers and sellers of goods and services. 

There is a place for collective action by unions in a free enterprise 
system, but the role is decidedly limited. The role is, moreover, decidedly 
more limited than that accorded unions in the period prior to 1930; 
merely to go back to the policy of that era would not be adequate. In those 
days few industries or occupations were highly organized so that the in- 
terferences permitted the unions in getting special privileges for their 
members did not impose unbearable burdens on the remainder of the 

* Beveridge, Full Employment in a Free Society 198-201 (1945). 

* Simons, A Positive Program for Laissez Faire (1934). 
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economy. Comparable and proportional conduct by the present mass or- 
ganization of workers would make impossible the effective operation of a 
free contract system. We must start all over to devise a workable govern- 
ment policy. 


IV 


The outline of a proper government policy respecting trade unionism is 
most simply and clearly approached by defining the essential construc- 
tive service of a union. The essential task or service of a union is to deal 
directly with managers for fair treatment on any matters of direct interest 
to all the employees who may be subject to the direction and control of a 
given management. Whatever else may be involved, employees are di- 
rectly interested in rates of pay, continuity of employment, allocation of 
work, job standards, personal treatment, hours, etc. Employees need an 
organization not only capable of giving effective expression to their in- 
terests in such matters but also, if necessary, capable of forcing manage- 
ment to give full and fair consideration. Given effective labor markets, 
“full and fair consideration” is not easy but is practicable of determina- 
tion; fair standards are merely the equivalent of those prevailing in the 
local labor market area, and good personal treatment is to be treated like 
a self-respecting human being. The place for unions thus outlined is a nec- 
essary and important role, but that is the limit of their role in a free enter- 
prise system. To go further would be to grant unions the right to exercise 
coercive power to gain special privileges for their members. Contrary to 
popular notion unions seldom bargain against management—they bargain 
through management for special privileges ultimately at the expense of 
non-members. As a long run matter union gains are never made at the 
expense of competitive profits; and only under highly specialized and 
limited circumstances are union gains made at the expense of monopoly 
profits; unions in most cases merely add more monopoly burdens. 

The central objective of government policy should be to encourage, pro- 
mote, and protect collective action between employees and management, 
but to confine the economic impacts of such collective action to the in- 
dividual operating company. With respect to the great mass of unions, 
this objective can be attained by a few rather simple changes in present 
law. Amend the Wagner Act to: 1) with exceptions noted below, limit 
the permissible bargaining unit to all the employees, exclusive of manage- 
ment, of a plant or establishment, or, if desired by the workers, a single 
operating company; one plant, establishment or company unit to have 
only one union; 2) with exceptions noted below, a union to be limited to 
the employees of the bargaining units defined in 1) above. Only if judged 
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imperative to make possible effective union organization and bargaining 
in establishments having a small number of employees, and in types of 
business such as building construction in which employment is charac- 
teristically of short duration, the National Labor Relations Board would 
be empowered to permit and promote local labor market area unions and 
bargaining units. Only within the limits as defined above would the or- 
ganization activities of unions be permissible. Within these limits, how- 
ever, organization by workers should be effectively protected and facili- 
tated by government. 

Legislation should be enacted to prevent the management unit unions 
and area unions as established above from combining or conspiring with 
one another. In the case of the area unions, legislation should be enacted 
to provide government supervision of agreements to make certain that 
standards agreed to were not substantially in excess of those prevailing in 
the local market area for comparable grades and types of service, and to 
prevent monopolistic action respecting jobs, materials, processes, and 
prices. 

Public utilities, railroads, and other services, for which continuity of 
operation is essential, present a problem not adequately provided for in 
the preceding proposals. Union organization and bargaining should, as 
in other cases, be on an establishment or company basis; this for the 
simple objective of restoring as much as possible competitive determina- 
tion of labor standards. In such industries, however, the public interest 
cannot endure the burden of strikes even if limited to a company or es- 
tablishment basis. In all such cases, which should be held by administra- 
tive judgment to the absolute minimum, compulsory arbitration should 
be established by law, as a procedure of last resort. This step should follow 
use of procedures of adjustment and adjudication of disputes on the basis 
of standards designed to facilitate prompt adjustment of disputes and to 
keep employment in such industries relatively attractive. The present 
procedures for dealing with labor on the railroads is inaedquate, and short 
of questionable applications of wartime legislation, we have no provision 
for government control of strikes in public utility and other essential in- 
dustries. Government control of union action on the railroads is inade- 
quate because: 1) it does not provide sufficient protection against strikes; 
2) it has fostered and preserved an arbitrarily determined wage structure 
that maintains inequitable treatment as among railroad workers, and a 
wage structure out of line (both above and below) with competitive stand- 
ards; 3) working rules are inequitable as among railroad workers and un- 
duly burden railroad operation; 4) adjustment procedures are too slow 
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and cumbersome; 5) responsibility for labor standards and rate making 
are not sufficiently joined. These weaknesses of the present regulation 
of union action on the railroads should be taken into account in designing 
a regulatory policy for union action in essential industries. 

The program outlined above would largely eliminate craft and occupa- 
tional unions—but they are largely obsolete anyway. It also would de- 
stroy the present great national unions which frequently encompass na- 
tionally an entire occupation or industry, and in many cases spread over 
many industries of divers sorts; but there is no possible excuse for such 
unions in a free enterprise system. The question will be raised if such 
drastic change in the status of unions is politically feasible; the answer is 
that unions will fight with all their power against even the mildest re- 
striction; if merely scotched they will sustain the fight. Irrespective of 
union opposition, the changes suggested are necessary to the operation of 
free enterprise, and if public opinion really supports free enterprise, the 
program is politically feasible. 

Would unions limited to a company or area basis be able to effect stable 
organizations and have sufficient coercive power to command the con- 
sideration of management? The currently large number of effective inde- 
pendent unions on a company basis appears to be a positive answer to this 
question. Nothing in the proposed policy would prevent unions from em- 
ploying specialists or, short of combination and conspiracy, participating 
in a national secretariat or trade association for mutual aid. 

The positive arguments for the policy as outlined are: 1) it would re- 
duce union power to proper proportions without impairing the right to 
organize, or, except for essential industries, the right to strike; 2) it would 
reduce to workable limits the monopolistic and restrictive powers of un- 
ions; 3) whatever offset unions provide for employer monopoly would be 
retained by company bargaining; 4) collective bargaining, except in the 
case of area and utility unions, would be held automatically to marginal 
productivity limits by the simple fact that if labor costs were raised above 
competitive levels in the industry, unemployment would be imposed on 
the union members; 5) unions would be able tocompel employers to 
provide a fair deal but no more. 

This program would be a bitter pill for the present unions; their alter- 
native is to be warped into a labor front in a planned economy and lose 
all essential freedom of action along with the rest of us. Halfway meas- 
ures would be no measures. 
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RicHarp F. Watr* 


Wherever law ends, tyranny begins, if the law be transgressed to another’s 
harm; and whosoever in authority exceeds the power given him by the law, 
and makes use of the force he has under his command to compass that upon 
the subject which the law allows not, ceases in that to be a magistrate, and 
acting without authority may be opposed, as any other man who by force 
invades the right of another.—Joun Locxke* 


HE great John L. Lewis case is history. Lawyers and judges, stu- 
dents and scholars, labor leaders and corporation executives will 


read it and study it, praise it and damn it, cite it and miscite it, 
apply it and distinguish it. For the John L. Lewis case is now a lengthy 
set of opinions delivered by the Justices of the United States Supreme 
Court, an historical document gathering dust on many shelves. But it is 
more than this. As a social force of incalculable potential it affects and will 
continue to affect the lives of millions of people in this country and 
throughout the world. Whatever it means and may be found to mean, 
people must live with it, knowing that as law it will ever gain new meaning. 
No matter how long it lies unused, or how often used only to be gently 
distinguished,* until laid finally to rest by its creators it will remain a 
force—explosive ammunition for future social combat. 

United States v. United Mine Workers of America’ may collapse as 
quickly as the Goditis‘ opinion, the conscience of judges giving expression 
to saner views when the crisis of the moment is over. Or become another 
Swift v. Tyson,’ shaping the law through a century of “error.” An “un- 
precedented situation,” though, it may end in near oblivion—with 
Crowell v. Benson,’ a judicial aberration filed and willingly forgotten. Or 

* Assistant Professor of Law, University of Chicago Law School. 

* Of Civil Government, Book II, at 219 (Everyman’s ed.). 


2 See the concurring opinion of Rutledge, J.,in Penfield Co. of California v. SEC, 67 S. Ct. 
918, 927 (1947), in which he finds the Court’s handling of the civil-criminal contempt dis- 
tinction in that case difficult to reconcile “with what was done in the Mine Workers decision.” 


367 S. Ct. 677 (1947). 


4 Minersville School District v. Gobitis, 310 U.S. 586 (1940), overruled in West Virginia 
State Board of Education v. Barnette, 319 U.S. 624 (1943). 


5 16 Pet. (U.S.) 1 (1842), overruled in Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 
6 285 U.S. 22 (1932). 
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like Dred Scott’ it may help foment the very strife violently to overrule it. 
The history of the John L. Lewis case lies ahead. 

Mr. Justice Murphy in dissent warns that its implications “‘cast a dark 
cloud over the future of labor relations in the United States.”* They may 
be even more fearsome. Both the result and the methods of reaching that 
result must give us pause, to reflect not alone on the future of labor rela- 
tions but on the future of democratic government itself. The sovereign in 
its wrath has broken a strike. In so doing it has disregarded and has 
persuaded its judges to disregard the “text, context, content and historical 
setting”® of a statute, one of the most important of generations, the 
“culmination of a bitter political, social and economic controversy.’’?® 
Not without cause did John L. Lewis describe the result in the lower court 
as the “ugly recrudescence of ‘government by injunction.’ ’’* But more, 
the Justices have sired a doctrine—a rule of law, if you will—which can 
best be described as the doctrine that “the Court can do no wrong.” 
Given the role of courts in the American constitutional system and the 
dynamics of a highly unstable social order, this doctrine may prove to be 
a judicial formula for repression and reaction. 

And it is well to recognize at the outset that we are not here dealing 
with a skirmish in isolation. The clash between Lewis and the government 
is part of a greater struggle—a battle which now has reached the stage of 
an all-out assault upon the trade union movement. The leaders of that 
attack are eager to restore to the federal courts some or all of the injunc- 
tion power exercised so effectively against labor for forty years. In May 
of 1946, at the time of the railway strike, President Truman proposed to 
Congress a Temporary Industrial Disputes Settlement Act which would 
have authorized, where the government had taken possession of the 
plant or industry involved, the issuance of an injunction at the petition 
of the Attorney General.'* Passed by the House, this proposal died in the 
Senate. Six months later the government asserted against John L. Lewis 
the right to injunctive relief without specific legislative authority, a sud- 
den about-face which perhaps reveals too much as to the legal thought 
processes of the Truman administration. The proposal of last May at least 


7 Dred Scott v. Sandford, 19 How. (U.S.) 393 (1857). 


® United States v. United Mine Workers of America, 67 S. Ct. 677, 717 (1947). Reference 
to the opinion will hereafter be only to the appropriate page in the Supreme Court Reporter. 


* Frankfurter, J., at 706. 

© Milk Wagon Drivers’ Union v. Lake Valley Farm Products, 311 U.S. 91, 102 (1940). 
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1292 Cong. Rec. 5861-62 (1946). 
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had this obvious merit—it urged the Congress to change the law and not 
the courts to flout it. 

The Congress now has before it numerous proposals which would re- 
introduce under varying circumstances the labor injunction. Whatever 
some of the participants and judges may have thought, the decision in the 
Lewis case has not abated these insistent demands that the Norris- 
LaGuardia Act be scrapped or emasculated. Rather it would seem to have 
reassured the Congress, to have encouraged it in the adoption of ever more 
drastic means. The Lewis decision is the first breakthrough of this offen- 
sive—a salient pointing directly at the heart of labor’s rights. It is 
strange—no, frightening—in an economy already beginning to stagger 
from uncontrolled prices and exorbitant profits, to see the Executive, the 
Congress, and the courts join together to shackle the economic strength 
of the millions, whose purchasing power alone can save the structure from 
a dizzy fall. 

Perhaps no case of recent times has so stripped bare the working of law 
in acquisitive society. The sharpness of the conflict, its world-wide reper- 
cussions, the pressures for its resolution, and the narrow and technical 
legal points to be decided—here was drama and an opportunity for men 
and judges to “live greatly in the law.’ But hysteria and political ex- 
pediency triumphed. Precedents were misread, statutes abused or disre- 
garded, settled legal principles ignored, procedural safeguards abandoned. 
The Court then set about the task of trying to show that nothing of the 
sort had happened—that the path of the law was not strewn with the 
tortured remains of principle and procedure. In thus “vindicating the 
process of law,”*4 Mr. Justice Frankfurter and his colleagues, it would 
seem, were vivisecting it. 

I 
A community whose judges would be willing to give it whatever law might 
gratify the impulse of the moment would find in the end that it had paid too 
high a price for relieving itself of the bother of awaiting a session of the Legis- 


lature and the enactment of a statute in accordance with established forms. 
—Carpozo, J.*5 


The beginning was a dispute in contract. From there the controversy 
quickly spread to graver matters, the original issue being all but lost in 
the mélée. In the final test of battle, “the fight for mastery in... . the 


"3 Oliver Wendell Holmes, Jr., quoted in Lerner, The Mind and Faith of Justice Holmes 31 
1943). 


™ Frankfurter, J., at 705. 
Ss Doyle v. Hofstader, 257 N.Y. 244, 268, 177 N.E. 489, 498 (1931). 
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court,””** the sovereign won, and those who had failed to heed its com- 
mand were punished. The point of contract, though, is yet unsettled, and 
the labor dispute which gave the contract birth, still unresolved. 

In the spring of 1946, in the face of a dispute between the miners and 
the mine operators, the President, “to insure the operation of [the] mines 
....and to preserve the national economic structure in the present 
emergency,” authorized government seizure of the mines."? The Secretary 
of the Interior, as operator of the mines under the President’s order, 
negotiated an agreement with the United Mine Workers to cover “for 
the period of Government possession the terms and conditions of employ- 
ment ” This was the famous Krug-Lewis Agreement of May 29, 
1946. 

At various times in the ensuing months, the United Mine Workers com- 
plained that the government had not observed its agreement. On October 
21 Lewis wrote to Secretary Krug stating that the government’s “uni- 
lateral misinterpretations” constituted a breach of the Krug-Lewis Agree- 
ment and characterizing the government’s position as one of “adamant 
refusal to correct these errors.”’ Lewis thereupon requested a “‘joint con- 
ference .... for the purpose of negotiating new arrangements affecting 
wages, hours, rules, practices....and all other pertinent matters. 

. .’*9 Such a conference, according to Lewis, could be called by either 
party under Section 15 of the National Bituminous Coal Wage Agree- 
ment of April 11, 1945,*° the terms of which had been carried forward and 
preserved by the Krug-Lewis Agreement “except as amended and supple- 
mented” therein.” Section 15 provided that either party might give “ten 
days’ notice in writing of a desire for a negotiating conference,”’ which the 
other party agreed to attend. “At the end of fifteen days after the be- 
ginning of such negotiating conference” either party might serve “notice 
in writing of the termination of this Agreement, to be effective five days 
after the receipt of such notice.” 

To these contentions Coal Mines Administrator Collisson replied, deny- 
ing any breach of the Krug-Lewis Agreement by the government and 
asserting that the demand for a conference was unwarranted, since Sec- 
tion 15 of the National Bituminous Coa] Wage Agreement had been super- 
seded by the Krug-Lewis Agreement, which by its explicit terms was ef- 

6 Oliver Wendell Holmes, Jr., quoted in Lerner, op. cit. supra note 13, at 39. 

17 Executive Order 9728, 11 Fed. Register 5593 (1946). 

*8 Record, at ro. 

19 Thid., at 26-27. 1 Tbid., at 11. 

2 Tbid., at 18. = Ibid., at 18. 
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fective for “the period of Government possession.” The Administrator 
urged that any negotiating conferences for a new agreement “‘be had with 
the representatives of the owners of such mines.” 

Lewis countered with a telegram to Secretary Krug insisting that the 
Krug-Lewis Agreement expressly bound the parties to meet upon the re- 
quest of either party. He warned that failure “to honor this meeting will 
constitute another breach of the contract, and will void the Krug-Lewis 
Agreement.”’** Secretary Krug, at that time absent from Washington, 
requested Lewis by wire to meet with Coal Mines Administrator Collisson 
on November 1 or any other agreeable date.** Lewis promptly accepted, 
stating that he esteemed Krug’s telegram as compliance with his original 
request of October 21.” 

Meetings between representatives of the United Mine Workers and the 
Coal Mines Administrator began on November 1 without prejudice to the 
conflicting claims of the parties as to the continuing vitality of Section 15 
of the National Bituminous Coal Wage Agreement. Secretary Krug re- 
turned to Washington in time to attend the fifth conference, on November 
11, apparently the first at which Lewis presented specific demands as to 
wages, hours, and other conditions. Further meetings were held on 
November 13 and 14, with Secretary Krug trying to persuade Lewis “to 
sit down at once with the operators,” and Lewis reminding the govern- 
ment that under Section 15 time was “running out.”?’ 

On November 14, Secretary Krug wrote to Lewis: “... . certain of 
your proposals are of such a fundamental nature that they should be di- 
rected to the owners and private operators of the bituminous coal mines 
rather than to the Government, which is only the interim custodian of 
these properties.”** He then outlined a proposal for negotiations between 
the operators and the United Mine Workers, to begin on November 16, 
looking toward a new agreement and the return of the mines to private 
operation within a period of two months. The Attorney General, he ad- 
vised Lewis, had officially concurred in the government’s interpretation 
of the Krug-Lewis Agreement.”? With regard to Section 15 of the National 
Bituminous Coal Wage Agreement, relied upon by Lewis in demanding 
the conference, the Attorney General had written: “In my opinion the 
provision . . . . is no longer in force.’’*° 

On the following day, November 15, in reply to Secretary Krug’s 

3 Ibid., at 27-29. 27 Tbid., at 298, 222. 

% Ibid., at 29. * Tbid., at 30. 

* Thid. * Tbid., at 31. 
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letter, which he referred to as “your ukase of yesterday,” Lewis observed 
that the Secretary had “graciously given”’ of his time, ‘‘in full and private 
conference, to the extent of three hours and fifty-eight minutes,” and 
condemned the proposal for a conference with the operators as “sheer 
folly.” He concluded by asserting that the mine workers did not propose 
“to deal with parties who have no status” under the Krug-Lewis Agree- 
ment.** On that day, too, Lewis sent a second letter to Secretary Krug: 
“Fifteen days having now elapsed since the beginning of said conference, 
the United Mine Workers of America, exercising its option hereby termi- 
nates said Krug-Lewis Agreement as of 12:00 o’clock P.m., Midnight, 
Wednesday, November 20, 1946.3? The Secretary replied: “. .. . you 
have no power, under the Krug-Lewis Agreement of May 29 or under the 
law, by unilateral declaration to terminate the contract which by its 
terms ‘covers for the period of Government possession the terms and 
conditions of employment.’ ’’33 

Though tempers were short and language tart, the legal problem was 
still one of contract. A neat one too and squarely put—the pity is we still 
have had no answer. 

Lewis meanwhile was distributing to the membership of the United 
Mine Workers, for their “official information,” copies of his letter to 
Secretary Krug purporting to terminate the Krug-Lewis Agreement.*4 
In accordance with the “no contract, no work”’ policy of the United Mine 
Workers, a walkout commenced on November 18, quickly closing most of 
the nation’s bituminous coal mines. 

On November 18, therefore, the government filed in the United States 
District Court for the District of Columbia a complaint asking for a 
declaratory judgment and injunctive relief.** Without notice or hearing 
and without entry of the findings which would have been required by the 
Norris-LaGuardia Act, Judge Goldsborough issued a temporary order, re- 
straining the United Mine Workers of America and John L. Lewis and 
“their agents, servants, employees, and attorneys, and all persons in ac- 
tive concert or participation with them .... pending further order of 
this Court,” 


from permitting to continue in effect the notice heretofore given by the defendant, 
John L. Lewis, to the Secretary of Interior dated November 15, 1946; and from issuing 
or otherwise giving publicity to any notice that or to the effect that the Krug-Lewis 
Agreement has been, is, or will at some future date be terminated, or that said agree- 

3* Thid., at 304. 

3 Tbid., at 34. 34 Tbid., at 284-85. 
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ment is or shall at some future date be nugatory or void at any time during Govern- 
ment possession of the bituminous coal mines; and from breaching any of their obliga- 
tions under said Krug-Lewis Agreement; and from coercing, instigating, inducing, 
or encouraging the mine workers at the bituminous coal mines in the Government’s 
possession, or any of them, or any person, to interfere by strike, slow down, walkout, 
cessation of work, or otherwise, with the operation of said mines by continuing in effect 
the aforesaid notice or by issuing any notice of termination of agreement or through 
any other means or device; and from interfering with or obstructing the exercise by 
the Secretary of the Interior of his functions under Executive Order 9728; and from 
taking any action which would interfere with this Court’s jurisdiction or which would 
impair, obstruct, or render fruitless, the determination of this case by the Court 

The temporary restraining order was to expire at 3:00 P.M. on Novem- 
ber 27, the government’s motion for a preliminary injunction being set for 
hearing at 10:00 A.M. of the same day. Since the defendants took no 
action to withdraw the termination notice, the government filed a petition 
on November 21, together with an affidavit of the Coal Mines Adminis- 
trator, for a rule to show cause why the defendants should not be adjudged 
in contempt.3’? The rule was issued, with November 25 as the return day 
and November 27 as the day for trial if the contempt had not been 
purged.3* On November 25 the defendants appeared in court to state that 
they had “‘done no act nor spoken any word pertaining to said notice or in 
reference to permitting it to continue in effect.” 

On the following day the defendants moved to discharge the rule to 
show cause, on the ground that the temporary restraining order was be- 
yond the jurisdiction of the court in view of the Norris-LaGuardia Act 
and in that it deprived defendants of their constitutional rights. They con- 
tended further that if the petition for a rule had for its object the institu- 
tion of criminal contempt proceedings, the statutory requirements for 
criminal contempt had not been met.‘* After hearings on November 27 
and 29, the court determined that the Norris-LaGuardia Act did not 
apply and overruled the defendants’ motion to discharge the rule.“ In 
view of the time taken to dispose of this matter, there having yet been no 
argument on the government’s petition for a preliminary injunction, the 
court, on the government’s motion and over the strenuous protest of the 
defendants, extended the temporary restraining order for an additional 
ten days. 

The defendants pleaded “not guilty” and waived an advisory jury.” 

36 Thid., at 61. 4° Thid., at 82. 
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Trial took place on November 29, December 2, and December 3. The 
court found that the defendants United Mine Workers and John L. Lewis 
had “committed” civil contempt and were “guilty” of criminal contempt, 
having “wilfully, wrongfully and deliberately disobeyed and violated the 
terms of the said temporary restraining order and .. . . obstructed and 
interfered with the determination of this case by this Court.” 

On December 4, the Assistant Attorney General pointed to the “great 
injury . . . . inflicted on the people of the United States by the action of 
these defendants” and to the courts of law which had been established by 
the “founders of this Republic” as a “constitutional safeguard . . . . basic 
to our democratic form of government,” urging that these two aspects of 
the public interest be given consideration in imposing sentence. Judge 
Goldsborough termed the act of the defendants “an evil, demoniac, 
monstrous thing that means hunger and cold and unemployment and 
destitution and disorganization of the social fabric; a threat to democratic 
government itself” and “one of the most serious situations that has ever 
developed in a republic: He imposed fines of $10,000 on John L. Lewis 
and $3,500,000 on the United Mine Workers of America—the precise 
amounts recommended by the government on the previous day.*’ 

The theory of the government’s case—and of Judge Goldsborough’s 
decision—must be distinguished from the position later taken by the 
Supreme Court. In fact, with respect to the Norris-LaGuardia Act, the 
Supreme Court adopted a view that had not even been argued. And much 
that was argued at length was barely mentioned. 

The government’s theory was really quite simple, although its desire to 
envelop the Norris-LaGuardia Act from all possible angles lent some im- 
pression of confusion. The government’s petition asked for a declaratory 
judgment determining whether or not the defendants had the right uni- 
laterally to terminate the Krug-Lewis Agreement and also for injunctive 
relief. On the theory that Lewis’ letter purporting to terminate the agree- 
ment, which the defendants had circulated among the membership of the 
United Mine Workers, really constituted a strike notice, the government 
asked that the defendants be restrained from permitting this notice to 
remain in effect.* The temporary restraining order was thus “to prevent 
irreparable injury to the interests of the people of the United States’”” 


#4 Thid., at 99. 
4 Tbid., at 320. 46 Thid., at 328. 


47 Tbid., at 329. Judge Goldsborough also issued the preliminary injunction on December 4, 
1946, in virtually the same terms as the temporary restraining order. Ibid., at 102. 


4 Thid., at 8, 51-52. 4 Tbid., at 56. 
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and to protect the court’s jurisdiction pending final determination of the 
disputed contract question. 

“The entire case,” the government contended, “falls well outside the 
area designed to be covered by the Norris-LaGuardia Act.’’s* The contro- 
versy is not a labor dispute—rather it is a dispute as to the proper inter- 
pretation of the Krug-Lewis Agreement. Nor can the government as 
sovereign be held “to be engaged in a labor dispute with private per- 
sons.”’* Moreover, the act itself does not in specific terms apply to the 
government. Therefore a well-known canon of construction is applicable 
to the effect that statutes in general terms which take away pre-existing 
rights or privileges do not apply to the sovereign unless there are very 
clear words to indicate such an intent. In this manner the government 
disposed of the Norris-LaGuardia Act. 

Along with its request for temporary injunctive relief “pending a peace- 
ful judicial determination of a disputed legal problem,”’* the government 
urged the need for an injunction to restrain an unlawful act—breach of 
the Krug-Lewis Agreement and violation of the War Labor Disputes 
Act. The government also resurrected the case of In re Debs,®? asserting 
that its basic doctrine was still valid and applicable, entitling the govern- 
ment to “judicial protection of its rights lawfully to exercise its sovereign 
functions without interference and obstruction.”54 Here, it urged, the 
sovereign, in the exercise of the war power, had taken possession of and 
was operating the coal mines. It now asked the court to prevent interfer- 
ence with the effective exercise of these “essential sovereign powers.” 

Now clearly, only the government could ask for equitable protection of 
its sovereign functions. But the government’s contention that it was 
entitled to injunctive relief simply to preserve the status quo pending 
judicial determination of the dispute over the terms of an agreement is an 
argument that any private employer might make. If a disagreement over 
the meaning of a contract does not constitute a labor dispute, then obvi- 
ously an easy detour around the provisions of the Norris-LaGuardia Act 
is at hand. The employer need only ask for a declaratory judgment, as- 
serting that the parties have come to conflict over the meaning of an 
agreement, and request a temporary restraining order maintaining the 
subject-matter of the litigation pending the court’s decision. Pushed by 

8° Thid., at 57. 

5 Tbid. % Tbid., at 56. 


53.158 U.S. 564 (1895). In its brief in the Supreme Court (at p. 22), the government de- 
scribed the Debs case as “the only analogous case ever considered by this Court.” 


54 Record, at 55. 55 Ibid. 
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Justices Jackson and Reed in oral argument-before the Supreme Court, 
Assistant Attorney General Sonnett rather lamely admitted as much, 
though labelling the argument a “straw man” and saying that there was 
no need to reach it.* 

Nonetheless, Judge Goldsborough appears to have adopted the govern- 
ment’s argument in toto. The Norris-LaGuardia Act, he ruled, did not 
apply because it was not clearly intended to cover the government; conse- 
quently the canon of construction applied to protect the government’s pre- 
existing rights.57 To the defendants’ arguments that the sweeping char- 
acter of the restraining order deprived them of constitutional liberties and 
imposed on the miners involuntary servitude, the court replied that it did 
not “so understand the order’”®* and that “the miners are not in this 
case.’’s* The purpose of the order, the court said, was “to maintain the 
status quo What the Court was commanding was that this state- 
ment that the contract between the Union and the Government had ex- 
pired should be rescinded, and that other matter in the order was simply 
ancillary.°° . . . . The Court does not think that the contention that free- 
dom of speech has been violated is a matter for serious consideration.” 

In the course of the argument and in its memorandum, the government 
contended that even if the Norris-LaGuardia Act did apply the de- 
fendants could still be punished for contempt in refusing to obey the 
court’s order. Should the defendants object that the court had no jurisdic- 
tion, “such an objection would at best be only an arguable contention 
which would pose an issue for decision by the Court. Pending a decision 
of that very issue, the Court was and is clearly empowered to protect its 
jurisdiction to pass on the question.” Although by his ruling that the 
Norris-LaGuardia Act was not applicable it became unnecessary for 
Judge Goldsborough to pass on this contention, it was obvious that he was 
in complete agreement, saying that no other rule “would accord with a 
sound system of jurisprudence.’ The court, he said, is “the judge of its 
own jurisdiction,” and if the defendants ‘‘disregarded entirely that re- 
straining order then they are guilty of contempt of Court, whether the 
Norris-LaGuardia Act applies or does not apply. That, in this Court’s 
opinion, is the law.’ 

Judge Goldsborough disposed with equal dispatch of the defendants’ 
objections as to the adequacy of the means employed for initiating crimi- 

s¢ Oral Argument, at 53. 

5? Record, at 203. & Thid., at 204. 

8 Thid., at 173. % Tbid., at 76. 

89 Tbid., at 178. 63 Thid., at 144. 

6 Thid., at 172, 204. 64 Thid., at 144-45. 
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nal contempt proceedings. The Federal Rules of Criminal Procedure re- 
quire that criminal contempt be prosecuted on notice, which notice must 
“state the essential facts constituting the criminal contempt charged and 
describe it as such.”*s The government’s petition for a rule to show cause 
and the supporting affidavit of the Coal Mines Administrator failed to 
meet this precise requirement. Nowhere were the proceedings being 
instituted described as criminal contempt. Judge Goldsborough held, how- 
ever, that if it were “a mistake not to have charged that the contempt was 
criminal specifically, it is not sufficient at all to vitiate the proceeding.” 

An air of unreality emerges from the record of the District Court pro- 
ceedings. Behind the polite pretense that the sole purpose of the injunc- 
tion was to maintain the “status quo,” the rambling discussions as to 
whether or not the government was here performing a “sovereign func- 
tion,” the argument that this was no “labor dispute,” and the assurances 
of the government that the only reason for coming to court was to deter- 
mine “the proper legal construction” of the Krug-Lewis Agreement— 
“for that purpose we came into court”*’—behind this not too imposing 
facade of formality and forensics were the stark realities of a head-on clash 
between powerful forces. The government was bound and determined to 
end the strike. Lewis and the Mine Workers, obviously stunned by the 
government’s suit for injunctive relief, were equally determined to resist 
the return, under a slightly different name to be sure, of the old iniquitous 
labor injunction. 

The disputed contract point gave the government a convenient entrée, 
a plausible basis for urging the court to protect its jurisdiction, to pre- 
serve the subject matter of the litigation—the contract. Actually, the 
government was little interested in the contract. What if the disputed 
point were resolved in Lewis’ favor, and as a matter of contract law Lewis 
may have had the better of the argument? Presumably then the govern- 
ment would have relied exclusively on Jn re Debs. If, on the other hand, 
the court had ruled that Lewis had no right unilaterally to terminate the 
Krug-Lewis Agreement, it seems unlikely that the matter would have 
been settled. If the United Mine Workers persisted in their walkout, the 
government would still be in need of injunctive relief, relying again on the 
Debs case and the plea that equity restrain an illegal act. 

Likewise there is something not quite real in the court’s stating again 
and again that the effect of the injunction was simply to preserve the 
status quo, that questions of constitutional rights were not invdlved, and 
that apart from the requirement that Lewis withdraw his termination 


6s Rule 42(b), Fed. Rules of Crim. Procedure, 18 U.S.C.A. § 687 foll. (Supp., 1946). 
66 Record, at 204. 67 Thid., at 180. 
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notice, the provisions of the restraining order were simply “ancillary.” 
Actually the terms of that order seem sufficiently broad to constitute a 
most effective muzzle. The defendants and all others associated with them 
could not, without committing contempt, so much as discuss the dispute 
or the legal matters arising from it. The miners, in turn, would appear to 
have been prevented from meeting to decide whether or not to continue 
with the walkout and from taking such action, normal to labor disputes, as 
picketing. “Any action which would interfere with this Court’s jurisdic- 
tion,” it is clear, covers a multitude of sins. 


Il 


Great cases like hard cases make bad law. For great cases are called great, 
not by reason of their real importance in shaping the law of the future, but 
because of some accident of immediate overwhelming interest which appeals to 
the feelings and distorts the judgment. These immediate interests exercise 
a kind of hydraulic pressure which makes what previously was clear seem 
doubtful, and before which even well-settled principles of law will bend. 
—Ho.mes, J. 

In reviewing the judgment of the lower court on petitions for certiorari 
presented by the government and the defendants, the United States 
Supreme Court was faced with a complex series of issues. They may, how- 
ever, be summarized under four principal headings. 

First, did the Norris-LaGuardia Act apply? The majority, consisting 
of Mr. Chief Justice Vinson and Justices Reed, Burton, Black, and Doug- 
las, held that it did not. The District Court was therefore within its juris- 
diction in issuing the temporary restraining order. Justices Frankfurter 
and Jackson disagreed. Justices Murphy and Rutledge dissented. 

Second, assuming that the Norris-LaGuardia Act did apply and that 
the District Court’s order was beyond its jurisdiction and would have been 
reversed upon appeal as void, could the defendants be punished for crimi- 
nal contempt in refusing to obey the order? The majority, consisting of 
Mr. Chief Justice Vinson, and Justices Reed and Burton, joined on this 
point by Justices Frankfurter and Jackson, held that the defendants were 
properly punishable. In reaching this conclusion the majority enunciated 
what I shall call the “doctrine of the void but non-frivolous order.” 
Justices Black and Douglas found it unnecessary to decide this point. — 
Justices Murphy and Rutledge dissented. 

Third, were fines of $10,000 on John L. Lewis and of $700,000 on the 

® Thid., at 204. 


% Dissenting in Northern Securities Co. v. United States, 193 U.S. 197, 400-1 (1904), 
quoted by Rutledge, J., at 720 n. 1. 
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United Mine Workers of America appropriate and not excessive as pun- 
ishment for criminal contempt? The majority, consisting of Mr. Chief 
Justice Vinson, and Justices Reed, Burton, Frankfurter, and Jackson, up- 
held the imposition of these fines. Justices Black and Douglas dissented 
on the ground that such criminal punishment was “inappropriate and im- 
proper,” being the exercise of far more than “‘the least possible power ade- 
quate to the end proposed.’’”° In their view only coercive sanctions were 
justified, sanctions, that is, designed to coerce the defendants into obedi- 
ence. Justices Murphy and Rutledge dissented on the ground that the 
fines were excessive by constitutional and statutory standards. In uphold- 
ing the imposition of an additional coercive fine of $2,800,000 on the 
United Mine Workers “conditional on the defendant’s failure to purge it- 
self within a reasonable time,””™ the majority, consisting of Mr. Chief 
Justice Vinson, and Justices Reed, Burton, Black, and Douglas, accom- 
plished the division of the lump-sum fine levied by the District Court into 
its constituent parts: a punitive fine for criminal contempt and a condi- 
tional fine as a civil remedy to coerce the defendant United Mine Workers 
into obeying the court’s order. Mr. Justice Frankfurter’s opinion would 
seem to oblige him to dissociate himself from this part of the Court’s judg- 
ment, since on his view of the applicability of the Norris-LaGuardia Act 
the government as petitioner in a civil action was not entitled to relief in 
the form of a sanction to coerce the defendant. Although Mr. Justice 
Jackson did not state his views in full, the logic of his position would re- 
quire that he join with Mr. Justice Frankfurter. Justices Murphy and 
Rutledge dissented from the majority’s decision on this point as on all the 
others. 

Fourth, was the procedure used to initiate the criminal contempt pro- 
ceedings prejudicial, and was it proper to prosecute the civil and criminal 
contempt charges in one proceeding? The majority, consisting of Mr. 
Chief Justice Vinson and Justices Reed, Burton, Frankfurter, and Jack- 
son, held that the procedure followed had not resulted in “substantial 
prejudice” to the defendants. The position of Justices Black and Douglas 
is not entirely clear on this point, but presumably they concurred with 
the majority. Justices Murphy and Rutledge dissented. 

Several points should be immediately apparent. The majority uphold- 
ing the conviction for criminal contempt and the imposition of punitive 
fines is different from the majority sustaining the imposition of coercive 
penalties for civil contempt. The Vinson-Reed-Burton-Frankfurter- 

7 Black and Douglas, JJ., at 715. 

™ Vinson, C. J., at 702. The miners, of course, had returned to work on December 7, 1946. 
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Jackson majority, in punishing for criminal contempt, necessarily rests 
on the “doctrine of the void but non-frivolous order,” violation of which 
may be punished. The Chief Justice and Justices Reed and Burton also 
rest their judgment at this point on the non-applicability of the Norris- 
LaGuardia Act. The Vinson-Reed-Burton-Black-Douglas majority, im- 
posing coercive civil sanctions, is doing so on the theory that the Norris- 
LaGuardia Act does not apply. The government as petitioner for civil 
relief is therefore entitled to the relief requested, and the defendants may 
be coerced into obeying the order of the court granting this relief. 

The majority upholding the punishment for criminal contempt could 
not rest its judgment on the non-applicability of the Norris-LaGuardia 
Act alone since Justices Black and Douglas considered that only coercive 
and not criminal penalties were justified. Of course it may be argued that 
the majority upholding the conviction for criminal contempt on this 
point and the majority imposing the penalty need not be the same. Clear- 
ly they are not the same. The thing to notice, however, is this. Without 
the concurrence of Justices Frankfurter and Jackson, who believe that 
the Norris-LaGuardia Act clearly applies, the Court could not have im- 
posed any punishment for the criminal contempt already committed, 
since Justices Black and Douglas believed in coercive measures only. 

Since Justices Frankfurter and Jackson had to adopt a position which 
justified upholding the punishment for criminal contempt, it was neces- 
sary for the Chief Justice in his opinion to announce that “there are alter- 
native grounds which support the power of the District Court to punish 
violations of its orders as criminal contempt.”’”? These grounds were that, 
even though the Norris-LaGuardia Act rendered the injunctive relief be- 
yond the jurisdiction of the District Court, that court “had the power to 
preserve existing conditions while it was determining its own authority 
to grant injunctive relief. The defendants, in making their private deter- 
mination of the law, acted at their peril. Their disobedience is punishable 
as criminal contempt.”’? This is the “doctrine of the void but non- 
frivolous order.” 

It does not seem to me correct, therefore, as has been suggested,’ to 
consider this portion of the majority’s opinion as dictum. It is true that 
adoption of this position exclusively would have required the vacating of 
all relief for civil contempt, coercive or compensatory, since the position 


7 Vinson, C. J., at 694. 73 Vinson, C. J., at 695. 


7 Comment, 45 Mich. L. Rev. 469, sor n. 43 (1947). This comment contains a useful 
collection and discussion of authorities bearing on the case. I am indebted to the Editors of 
the Michigan Law Review for access to this comment prior to publication. 
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begins with the assumption that the Norris-LaGuardia Act is applicable. 
If the act applies, the government is clearly not entitled to the civil relief 
it requests. But had not the majority of Chief Justice Vinson, Reed, and 
Burton, joined by Justices Frankfurter and Jackson, spelled out these 
“alternative grounds’ there would have been no way of imposing criminal 
penalties. Since punitive fines were assessed which could not have been 
assessed without the support of Justices Frankfurter and Jackson, it would 
appear clear that the “alternative grounds” stated to bring them over to 
the majority side in support of criminal penalties are not dictum. 

I have attempted to analyze the various positions taken by the Court 
at some length, because such an inspection is necessary to an understand- 
ing of what happened and of what the decision means. Two positions 
adopted by members of the Court were decisive: Justices Black and 
Douglas would not support criminal penalties; Justices Frankfurter and 
Jackson would not rule the Norris-LaGuardia Act inapplicable. Yet at 
least two of these four were essential to the majority on all points. 

It appears likely, then, that Mr. Justice Frankfurter was the key to the 
entire decision. His long and well-known association with the fight to 
secure an anti-injunction statute, his reputed draftsmanship of the Norris- 
LaGuardia Act, his intimate knowledge of its purpose and legislative 
history, and his repeated authoritative pronouncements on the subject 
made it unthinkable that he should hold that the act did not apply to this 
case. But Mr. Justice Frankfurter doubtless felt that the defendants 
should be punished. The means lay at hand—the doctrine of the void but 
non-frivolous order. f 

The irony of the situation is obvious. The man who labored so mag- 
nificently to abolish the labor injunction finds himself forced to help re- 
introduce it. And reintroducing it means tieing it up with a really in- 
credible concoction—the doctrine of the void but non-frivolous order— 
the theory that “the Court can do no wrong.” 


APPLICABILITY OF THE NORRIS-LAGUARDIA ACT 


The key to the majority’s holding that the Norris-LaGuardia Act does 
not apply is the determination that the government as employer is not 
covered. The Chief Justice concedes at the beginning of his opinion that 
the characteristics of the present case would bring it within the provisions 
of the Norris-LaGuardia Act “if the basic dispute had remained one 
between defendants and a private employer, and the latter had been the 
plaintiff below.”’5 And, the Court admits, in view of the act the United 

% Vinson, C. J., at 685. 
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States could not “continue to intervene by injunction in purely private 
labor disputes.”’”* This cuts the ground out from under the position argued 
by the government and adopted by the District Court, although nothing 
in the Chief Justice’s language says so. The Assistant Attorney Genera] 
had admitted to the Supreme Court that the government’s contention 
amounted to saying that the Norris-LaGuardia Act impliedly kept the 
Debs case alive.””? With a sentence or two the Chief Justice completely 
disposes of the argument. This is reassuring. Whatever else the Norris- 
LaGuardia Act failed to accomplish—at least it killed In re Debs. The 
Chief Justice goes on, however, to distinguish the circumstances of the 
1894 and 1922 railway strike injunctions secured by the government as 
vastly different from those involved here, ‘in which the Government is 
seeking to carry out its responsibilities by taking action against its own 
employees.”’?® 

To establish the basic proposition that the government as employer is 
not covered by the act, the Chief Justice first makes use of the rule of 
construction already applied in the lower court. Since the act took away 
pre-existing rights and privileges it did not apply to the sovereign in the 
absence of express words to that effect. This rule, the Chief Justice stated, 
had been invoked in cases “closely similar to the present one’’’? and must 
have been known to the Congress in drafting the Norris-LaGuardia Act. 

The policy of the act as set forth in Section 2,*° the Chief Justice found, 
lent support to this view. There it appeared that the act was concerned 
with the position of the “individual unorganized worker’’ confronted by 
the organized strength of “owners of property.”’ Its purpose therefore was 
to contribute to the worker’s freedom to organize and to bargain collec- 
tively without interference. These considerations, the Court considered, 
“obviously do not apply to the Government as an employer or to relations 
between the Government and its employees.”’** 

Moreover, the provisions of Sections 4 and 13°? of the act indicated 


76 Vinson, C. J., at 688. 


77 Oral Argument, at 44. He also spoke a good deal of the war power, although declining 
to rely on it exclusively as a justification for the resort to the injunctive remedy. Ibid., at 
41-43. 
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8° 47 Stat. 70 (1932), 29 U.S.C.A. § 102 (1942). 

* Vinson, C. J., at 687. 

% 47 Stat. 70, 73 (1932), 29 U.S.C.A. §§ 104, 113 (1942). Sec. 13. When used in this Act, 
and for the purposes of this Act (a) A case shall be held to involve or to grow out of a labor 


dispute when the case involves persons who are engaged in the same industry, trade, craft, 
or occupation; or have direct or indirect interests therein; or who are employees of the same 
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that the power of the courts to issue injunctions was withdrawn only in 
cases “involving or growing out of any labor dispute.” A labor dispute, 
according to the Chief Justice, involved “persons” in certain types of eco- 
nomic situations and in varying relationships to each other, and necessari- 
ly “persons” must be engaged on both sides of the dispute. Since the act 
failed to define “persons,” and since in ordinary usage the term “person” 
does not include the sovereign, it would appear that the labor disputes 
covered by the act were not those in which the sovereign might become 
involved. The roles and activities performed by “persons” and ‘“‘employ- 
ers” or “‘associations of employers” were not, according to the Chief 
Justice, “at all suggestive of any part played by the United States in its 
relations with its own employees.’’*s Congress’ failure to include any role 
applicable to the government was therefore a “strong indication that it 
did not intend that the Act should apply to situations in which [the] 
United States appears as employer.”** What is more, the findings re- 
quired by Section 7 of the act as prerequisites for the issuance of injunc- 
tions were not the sort that could or would be made if the United States 
as employer were the petitioner. Clearly a finding that “the public officers 
charged with the duty to protect complainant’s property are unable or 
unwilling to furnish adequate protection’’*s is out of place where the com- 
plainant is the government. 

The Chief Justice professed to be comforted by the legislative history 
of the act. While showing that the Congress did not intend to permit the 
government to secure injunctions like those of 1894 and 1922, the history 


employer; or who are members of the same or an affiliated organization of employers or em- 
ployees; whether such dispute is (1) between one or more employers or associations of employ- 
ers and one or more employees or associations of employees; (2) between one or more em- 
ployers or associations of employers and one or more employers or associations of employers; 
or (3) between one or more employees or associations of employees and one or more employees 
or associations of employees; or when the case involves any conflicting or competing inter- 
ests in a “labor dispute” (as defined in this section) of “persons participating or interested” 
therein (as defined in this section). (6) A person or association shall be held to be a person 
participating or interested in a labor dispute if relief is sought against him or it, and if he or 
it is engaged in the same industry, trade, craft, or occupation in which such dispute occurs, or 
has a direct or indirect interest therein, or isa member, officer or agent of any association com- 
posed in whole or in part of employers or employees engaged in such industry, trade, craft or 
occupation. (c) The term “labor dispute”’ includes any controversy concerning terms or condi- 
tions of employment, or concerning the association or representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to arrange terms or conditions of employment, re- 
gardless of whether or not the disputants stand in the proximate relation of employer and 
employee. (¢d) The term “Court of the United States” means any court of the United States 
whose jurisdiction has been or may be conferred or defined or limited by act of Congress, 
including the courts of the District of Columbia. 


*} Vinson, C. J., at 687. 
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did indicate that ‘‘Congress in passing the Act, did not intend to with- 
draw the Government’s existing rights to injunctive relief against its own 
employees.”’** Especially significant in the view of the Court was the state- 
ment of Representative Michener, a member of the House Judiciary 
Committee: ‘‘ Be it remembered that this bill does not attempt to legis- 
late concerning Government employees This deals with labor dis- 
putes between individuals, not where the Government is involved. It is 
my notion that under this bill the Government can function with an in- 
junction, if that is necessary in order to carry out the purpose of the 
Government.”*’ Several cryptic remarks of Representative LaGuardia 
were thought by the Court to reflect the same view. 

The history of the War Labor Disputes Act of 1943,** and particularly 
of the decisive defeat in the Senate of an amendment proposed by Sena- 
tor Connally which would have made available to the government the 
additional remedy of injunctive relief was not—for the Court—even mild- 
ly disturbing. Far from indicating the determination of Congress to deny 
the injunctive remedy, these events seemed to the Chief Justice to disclose 
no ‘‘authoritative expression of Congress directing the courts to withhold 
from the United States injunctive relief in connection with an Act de- 
signed to strengthen the hand of the Government in serious labor dis- 
putes.’’”*® There was nothing to indicate “any intent to restrict the 
existing authority of the courts... .°° nothing which suggests that the 
Congress intended to bar injunctions sought by the Government to aid in 
the operation of seized plants.’ Statements by various Senators ex- 
pressing their belief that, without an amendment to the legislation then 
pending, injunctions could not be issued at the suit of the government 
even where a plant or industry had been seized,” the Court could not 
accept ‘‘as authoritative guides to the construction of the Norris-La- 
Guardia Act 3 We fail to see how the remarks of these Senators in 

86 Vinson, C. J., at 689. 

#7 75 Cong. Rec. 5464, 5509 (1932). 

88 57 Stat. 163 (1944), 50 U.S.C.A. App. § 1501 et seq. (1944). 

% Vinson, C. J., at 6gr. 
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1943 can serve to change the legislative intent of Congress expressed in 
94 In effect the Court is saying, therefore, that the injunctive 

remedy was available all the while in the case of government employees, 

regardless of what various Senators may or may not have said. 

Turning to the crucial point as to whether or not miners in seized mines 
could be considered government employees, the Court said that the work- 
ers Clearly stood in “an entirely different relationship to the federal Gov- 
ernment with respect to their employment from that which existed before 
the seizure was effected.’ It did not matter that they were not Govern- 
ment employees for all purposes. The question was whether “‘for the pur- 
poses of this case, the incidents of the relationship existing between the 
Government and the workers are those of governmental employer and 
employee.” The Court was impressed by the extensive changes in the 
termsand conditions of employment after government seizure as embodied 
in the Krug-Lewis Agreement, an agreement “solely between the Govern- 
ment and the union.”’®? The government had, it appeared, “‘substituted 
itself for the private employer in dealing with those matters which former- 
ly were the subject of collective bargaining between the union and the 
operators.”’®* Lewis’ refusal to deal with the coal operators as “strangers 
to the Krug-Lewis agreement”®® was clear recognition of the true situa- 
tion. 

Of perhaps greater significance was the fact that the government, al- 
though utilizing the plant managers to operate the mines, retained “ulti- 
mate control.’”**° It could give the managers any orders and instructions 
it pleased and could remove them for failure to comply. The regulations 
providing that none of the earnings or liabilities of the mines were to be on 
the account of the government, that the companies were to be liable for all 
taxes and were to remain liable for suit, the Court considered of “little 
persuasive weight in determining the nature of the relation existing be- 
tween the Government and the mine workers.” 

Thus, as the Court viewed the provisions and history of the War 
Labor Disputes Act, its net effect was to make every worker in a plant or 
mine subject to seizure a potential government employee. 

The Chief Justice likewise disposed of the contention that the govern- 
ment was not performing a sovereign function, feeling that “it would be 
difficult to conceive of a more vital and urgent function of the Government 

9 Tbid. % Vinson, C. J., at 693. 

% Vinson, C. J., at 6or. 9% Record, at 304. 

% Vinson, C. J., at 692. 100 Vinson, C. J., at 693. 
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than the seizure and operation of the bituminous coal mines.’’** The Court 
concluded “‘ that in a case such as this, where the Government has seized 
actual possession of the mines, or other facilities, and is operating them, 
and the relationship between the Government and the workers is that of 
employer and employee, the Norris-LaGuardia Act does not apply.’"* 
Killing Jn re Debs was not quite enough. 

Although Justices Black and Douglas concurred in this portion of the 
Chief Justice’s opinion, the language they use warrants some attention. 
In their view Congress was concerned only with labor disputes between 
private employers and employees. ‘‘. . . . The attention of Congress was 
neither focused upon, nor did it purport to affect, ‘labor disputes,’ if such 
they can be called, between the Government and its own employees.”"” 
Therefore specific language would be needed to indicate any Congres- 
sional intent to consider “‘the Government employer-employee relation- 
ship as giving rise to a ‘labor dispute’ in the industrial sense.””*°S More- 
over, it was perfectly clear that seizure by the government made the 
miners government employees. Despite the contrary implication of the 
government mine regulations, Justices Black and Douglas concluded from 
the War Labor Disputes Act and the President’s Executive Order that 
the government operated the mines “for its own account as a matter of 
law.’ The Chief Justice was not quite so clear on this, concluding, in 
any case, that the point was not decisive. 

Justices Black and Douglas also make this significant observation: “‘If 
we thought, as is here contended, that the Government’s possession and 
operation of the mines were not genuine, but merely pretended, we should 
then say that the Norris-LaGuardia Act barred these proceedings. For 
anything less than full and complete Government operation for its own 
account would make this proceeding the equivalent of the Government’s 
seeking an injunction for the benefit of the private employers. We think 
the Norris-LaGuardia Act prohibits that.”"*’ Justices Black and Douglas 
seem anxious to reassure themselves that Jn re Debs is really dead. 

Mr. Justice Murphy observes at the outset of his dissenting opinion: 
“‘An objective reading of the Norris-LaGuardia Act removes any doubts 
as to its meaning and as to its applicability to the facts of this case.”"” 
But the Chief Justice and Justices Reed, Burton, Black, and Douglas 
declined to give it such a reading. Despite its background and clearly- 

12 Vinson, C. J., at 694. 

1°3 Tbid. 106 Thid. 

74 Black and Douglas, JJ., at 713. t°7 Thid. 

*°5 Thid. 8 Murphy, J., at 716. 
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stated purpose, they chose to read the statute as though it were concerned 
with depriving certain types of parties of the injunctive remedy. As the 
Chief Justice phrased it, there were “no evident affirmative grounds for 
believing that Congress intended to withhold an otherwise available 
remedy from the Government as well as from a specified class of private 
persons. ”’*°? 

The act was not drafted, however, to withhold remedies from classes of 
persons. It was intended to define and limit “‘the jurisdiction and author- 
ity of the courts of the United States 120 By its very title it is an act 
“to define and limit the jurisdiction of courts sitting in equity.’”** The act 
“does not deal with the rights of parties but with the power of the courts. 
.... Congress was concerned with the withdrawal of power from the 
federal courts to issue injunctions in a defined class of cases. Nothing in 
the Act remotely hints that the withdrawal of this power turns on the 
character of the parties.”""? These cases are defined as those “‘involving or 
growing out of any labor dispute ”” In such a case, as Section 4 clear- 
ly provides, “‘ No court of the United States shall have jurisdiction to issue 
any restraining order or temporary or permanent injunction 

This is made abundantly clear by the definition of labor dispute con- 
tained in Section 13(c), which reads: 

The term “labor dispute” includes any controversy concerning terms or conditions 
of employment, or concerning the association or representation of persons in ne- 
gotiating, fixing, maintaining, changing, or seeking to arrange terms or conditions 
of employment, regardless of whether or not the disputants stand in the proximate 
relation of employer and employee.""4 
Obviously, under this provision a labor dispute is a controversy about 
terms or conditions of employment, and the dispute between the govern- 
ment and the United Mine Workers or the operators and the United Mine 
Workers meets that requirement beyond any doubt. It is perhaps sig- 
nificant, therefore, that the Chief Justice’s opinion does not once refer to 
Section 13(c), consigning it without comment to the relative obscurity of 
a footnote. 

Reading the act objectively makes it apparent that whether or not the 
government is a “person,” as that term is used in Sections 13(a) and (b), 
is irrelevant. The term “labor dispute”’ is defined without reference to the 

1 Vinson, C. J., at 684. 

© 47 Stat. 70 (1932), 29 U.S.C.A. § 102 (1942). 

11 47 Stat. 70 (1932). "2 Frankfurter, J., at 706. 

3 47 Stat. 70 (1932), 29 U.S.C.A. § 104 ¢1942). 

4 47 Stat. 73 (1932), 29 U.S.C.A. § 113 (c) (1942). 
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persons involved in that dispute. The only purpose of defining the term 
“person” is to be sure to include virtually anyone having any connection 
with a labor dispute, and this is necessary in order to cover all possible 
cases. “‘Cases,” not “labor disputes,”’ are defined in terms of “persons.” 
According to Section 13(b), if relief is sought against a person or associa- 
tion, and if he is “‘engaged in the same industry, trade, craft, or occupation 
in which [the] dispute occurs, or has a direct or indirect interest therein,” 
or is a member or officer of any association of employers or employees en- 
gaged in that industry, trade, craft, or occupation, then he is a person 
“participating or interested in a labor dispute.”"5 Both Section 13(a), 
which the Chief Justice relies on, and Section 13(c), which he ignores, 
clearly show that the employer-employee relationship is not a requisite 
of a labor dispute. And while one may perhaps accept the Chief Justice’s 
assumption that Section 13 requires that “persons” as there defined be 
engaged on both sides of the dispute, it is clear beyond question that a 
“‘case”’ poses no such condition. There is no requirement that relief be 
sought by a “person’”’ participating in a dispute. It is enough if relief is 
sought against such a “person.” 

The fatal weakness of the Chief Justice’s argument is that he tries to 
interpret the Norris-LaGuardia Act as though it were intended to deprive 
certain “persons” of their equitable remedies. Since ‘‘ persons” to him look 
like private employers or employees or associations of private employers 
or employees, he cannot see the sovereign masquerading as a “‘person.” 
And since only those “persons” included in Section 13 can be considered 
in determining the meaning of a “labor dispute,”’ which the Chief Justice 
treats as if it were defined in terms of “persons,” the sovereign is not in- 
volved in the sort of “‘labor dispute” covered by Section 13. All this effort 
is without benefit of Section 13(c). 

Now the most remarkable thing of all is that implicitly the Chief Justice 
recognizes that his concern with the meaning of “‘person” is beside the 
point. He admits that the government, as an outsider having no part in 
the dispute, cannot intervene to secure an injunction against any party 
engaged in a private labor dispute. And the only reason why this must 
be so—and this step the Chief Justice does not take—is that the party 
seeking the relief is irrelevant so long as there is a labor dispute and relief 
is sought against a “person” engaged or interested in that dispute. In no 
other way could the act have killed Jn re Debs. 

But remember, now, the Chief Justice relies on the rule of construction 
which preserves the sovereign’s rights and privileges unless there is a 

15 See note 82 supra for the text of Section 13. 
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clearly expressed intent to divest them. This argument, as Mr. Justice 
Frankfurter points out, proves too much. If the rule applies at all, it must 
preserve the sovereign’s rights in all situations. “Accordingly, the courts 
would not be limited in their jurisdiction when the United States is a 
party and the Act would not apply in any proceeding in which the United 
States is complainant.’’*** The Chief Justice wants to use the rule to pro- 
tect the rights of the United States as employer. But if the rule has any 
efficacy, it must also preserve the rights of the United States to injunctive 
relief whenever the public interest requires, regardless of whether the 
United States is an employer, a temporary custodian, or a rank outsider 
in a labor dispute. If the canon applies, then J” re Debs is not dead after 
all. 

Reading these two portions of the Chief Justice’s opinion together 
makes his dilemma obvious. He could hardly say that In re Debs was still 
alive and kicking. The purpose and history of the act were too clear on this 
point to be ignored. But to kill J re Debs it was necessary to interpret the 
act sufficiently objectively to accept its intention of preventing the 
government, as an outsider in a labor dispute, from intervening to secure 
an injunction. Section 13(c) is essential to spelling out this intent, but the 
Chief Justice preferred not to cite it. For to demonstrate that the govern- 
ment as outsider to a labor dispute was deprived of a remedy which the 
government as insider retained, required showing—a most difficult task— 
that the act defined “labor dispute”’ in terms of the “persons” involved in 
that dispute. It was therefore wise to leave Section 13(c) strictly alone. 
The canon of construction was then called into play to make sure that the 
government as employer was really excluded, overlooking entirely the 
point that if the rule was valid, it excluded the government in all its 
capacities from the limitations imposed by the act. Thus the Chief 
Justice’s opinion on the Norris-LaGuardia Act is nothing but an elaborate 
tussle with Jn re Debs, in which that amiable ghost proves mighty hard to 
lay. 

The Chief Justice would have been better advised to confine his re- 
marks on the Norris-LaGuardia Act to the views expressed so briefly by 
Justices Black and Douglas. Or all three might have written only this: 
“These miners are genuine, honest, God-fearing government employees, no 
matter what the government mine regulations say. So the situation is en- 
tirely different from In re Debs. Anyway Debs is dead. How do we know? 
Because we said so!” 

Moreover, the canon of construction which helps the Chief Justice out 

16 Frankfurter, J., at 706. 
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of one difficulty only to land him in another is totally out of place here. As 
Mr. Justice Frankfurter effectively argues, it is not a rule of law but an 
aid to the construction of statutes. It necessarily depends for its effective- 
ness on the subject matter and setting of the statute and clearly cannot be 
used in defiance of these other aspects of the total statutory environment. 
Thus the meaning of the statute as derived from its history and purpose 
“ought not to be subordinated to an abstract canon of construction that 
carries the residual flavor of the days when a personal sovereign was the 
law-maker.’’"? 

Application of the canon to this case involves a particularly flagrant 
instance of judge-made political theory. It is bad enough to have the term 
“sovereign” tossed around with reckless abandon. It is worse, however, 
to be informed that a statute which has as its express purpose the placing 
of limitations upon “the jurisdiction and authority of the courts of the 
United States” does not apply to the sovereign because there are no 
express words to that effect. How more explicitly could the “courts of the 
United States” be expressed in statutory language, and as “courts of the 
United States” are they not an integral part of the government, of the 
sovereign, if you will? A statute limiting the power of courts does just 
that, and the limitations can be removed only by the body that imposed 
them, the Congress. To argue otherwise is to advance the absurd proposi- 
tion that Congress commanded that courts of the United States should 
not abuse their equity powers unless requested to do so by the sovereign. 
And who is the sovereign in this situation? Presumably, on the Court’s 
theory, the Executive is the sovereign, even though orthodox American 
political theory of a government of limited powers would shudder at the 
suggestion. The Chief Justice departed from solid ground as soon as he 
chose to disregard the obvious fact that the Norris-LaGuardia Act limited 
the power of courts, and that courts are part of the government or 
sovereign. 

The cases relied on by the Court to show the wide acceptance of this 
rule are anything but “closely similar.” In not one instance was a statute 
involved which expressly prohibited courts from acting in a certain class 
of cases."** Obviously, legislation which deprives private parties of certain 
legal rights or remedies may or may not apply to the government, and a 

"1 Thid. 


8 United States v. Stevenson, 215 U.S. 190 (1909) (sustaining the right of the government 
to enforce a statute, making it a misdemeanor to assist in the illegal immigration of alien 
laborers, by criminal indictment where only a civil remedy was specifically authorized); 
United States v. American Bell Tel. Co., 159 U.S. 548 (1895) (permitting the government to 
appeal to the Supreme Court in a suit to cancel a patent even though judgments or decrees of 
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rule of construction, in the absence of explicit provisions, may prove a 
necessity. But even the resulting presumption that the government is not 
covered, and therefore that its rights and remedies are not restricted, has 
been expressly held inapplicable “to acts of legislation which lay down 
general rules of procedure in civil actions.”"* It would seem rudimentary 
that rules of civil procedure should apply to the government as party as 
well as to private litigants. In a very real sense the Norris-LaGuardia Act 
is a procedural statute. 

In the expert hands of Mr. Justice Frankfurter, the legislative history 
of the act constitutes a most effective weapon in refutation of the major- 
ity’s argument. Admittedly, Congress did not have clearly in mind the 
situation involved in this case where the government has assumed certain 
responsibilities in an essentially private industry and has therefore be- 
come interested in a labor dispute. The remarks of Representative La- 
Guardia at most imply that the government would still be free to obtain 
an injunction against the employees of the Treasury or Post Office De- 
partment. By saying that he did “‘not see how in any possible way the 
United States can be brought in under the provisions of this bill,”’° he 
apparently meant that the United States was not engaged in an “‘industry, 
trade, craft, or occupation.” If the remarks of Representative Michener, 
so helpful to the Chief Justice, meant anything more, they necessarily 
implied that the government might secure an Jn re Debs injunction at any 
time the public interest required, regardless of whether it was the em- 
ployer or not. But the language of the Court’s opinion, if not its logic, re- 
jects this contention. In any case, the records of the Senate and of its 
Judiciary Committee, the driving force behind the bill, yield no similar 
ambiguities.” 

Even if it be assumed, therefore, that the act was not intended to apply 
to labor disputes involving employees of the United States, are the miners 
employees of the United States? As Mr. Justice Frankfurter puts it, their 
status is a hybrid one,’ a description to which the Assistant Attorney 
General assented in oral argument.'** Their relation to the government is 


circuit courts of appeal were to be final in cases arising under the patent laws) ; Dollar Savings 
Bank v. United States, 19 Wall. (U.S.) 227 (1873) (involving the collection of taxes by an 
action for debt, where the court appears unnecessarily to have applied the canon of construc- 
tion inasmuch as the statute authorized the action). 


19 Green v. United States, 9 Wall. (U.S.) 655, 658 (1869). Cf. United States v. Rice, 327 
U.S. 742 (1946). 


120 75 Cong. Rec. 5503 (1932). 
11 Frankfurter, J., at 708. 
™ Frankfurter, J., at 709. 43 Oral Argument, at 41. 
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not the same as that of a clerk in a drug-store, nor is it on all fours with 
the relation between the government and the employees of the Treasury 
Department. The role of the government has aptly been described as that 
of “a receiver that would be charged with the continuity of operation of 
the plant.”**4 The fact that a business is in the hands of a federal receiver, 
however, does not make the Norris-LaGuardia Act inapplicable.'*s 
Nothing in the War Labor Disputes Act indicates that employees in seized 
plants were to be considered government employees in the usual sense of 
the term. In any event they are not quite the simon-pure government 
employees that Justices Black and Douglas make them out to be. 

Thus it is important to look at the legislative history of the War Labor 
Disputes Act of 1943. The case arose, it must be remembered, since the 
Court occasionally ignores the fact, as a sequel to government seizure 
under this statute. The unmistakable conclusion is that Congress con- 
sidered at length the advisability of granting the injunctive remedy to 
prevent interference with the operation of seized plants. It unequivocally 
decided not to grant it. “Remedy by injunction was not given. It was not 
merely omitted. A fair reading of the legislative history shows that it was 
expressly and definitively denied.’"* The statements of various Senators 
during the debates underscore this intention, and their remarks make 
sense only by assuming that they really believed that, in the form the 
War Labor Disputes Act was enacted, the injunction was not an available 
remedy. They had the coal situation clearly in mind, and they decided 
against adding the injunction to the other means of enforcement specified 
in the act. As Mr. Justice Frankfurter says, “to find that the Government 
has the right which Senator Connally’s amendment sought to confer but 
which the Congress withheld is to say that voting down the amendment 
had the same effect as voting it up.”"?7 

If, as the majority assumes, the injunction power was there all the 
time, safely tucked away in an implied interpolation exempting the gov- 
ernment as employer from the Norris-LaGuardia Act, then the great 
concern and lengthy deliberations on the part of Congress were all in vain. 

"4 Under Secretary of War Patterson at Hearings on S. 2054, Sub-Committee of Senate 
Judiciary Committee, 77th Cong. 1st Sess., at 14 (1941), quoted by Frankfurter, J. at 709. 


*s Anderson v. Bigelow, 130 F. 2d 460 (C.C.A. oth, 1942), cert. den., 317 U.S. 690 (1942). 
But compare the apparently contrary results reached in cases involving § 77B of the Bank- 
ruptcy Act. In re Cleveland and Sandusky Brewing Co., 11 F. Supp. 198 (Ohio, 1935), noted 
critically in 45 Yale L.J. 372 (1935), 35 Col. L. Rev. 1140 (1935), and 49 Harv. L. Rev. 341 
(1935); Converse v. Highway Const. Co., 107 F. ad 127 (C.C.A. 6th, 1939). The labor in- 
junction appears to have had its origin in the case of a railroad in receivership. Gregory, 
Labor and the Law 95-97 (1946). 


16 Frankfurter, J., at 710. 137 Frankfurter, J., at 712. 
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If Congress passed Senator Connally’s amendment, then the injunctive 
remedy was available in the act. If Congress defeated it, then the injunc- 
tive remedy was available outside the act and in the implied exception 
to the Norris-LaGuardia Act. Whatever it did in 1943, Congress was 
obviously just wasting its time. The statements and speeches of Congress- 
men and Senators amounted to nothing more than a lengthy contribution 
to the New Yorker’s Wind on Capitol Hill Department. 

On the majority’s assumptions there is but one escape from this con- 
clusion. Perhaps Congress knew what it was doing. It voted down Senator 
Connally’s proposal] for an injunctive remedy, knowing all the while that 
win or lose the remedy was there if needed. But Justice Rutledge pointedly 
remarks: “We cannot attribute to Congress an intent so duplicitous. 
... . It would be to find Congress guilty of using a devious method for 
achieving indirectly exactly the thing it expressly declined to do.””"”* 

But even if the argument of the majority be accepted with respect to 

the nature of the relationship created by seizure under the War Labor 
Disputes Act, it still does not follow that a labor dispute ceases through 
seizure to be a labor dispute under the terms of the Norris-LaGuardia Act. 
The question is whether the government’s taking possession “changed the 
private character of the underlying labor dispute between the operators 
and the miners so as to make inapplicable the Norris-LaGuardia Act.” 
The Chief Justice, although relegating to a footnote the facts of the 
underlying labor dispute here involved,'*° uses language which shows that 
he recognizes clearly that the War Labor Disputes Act had to do with 
labor disputes. Thus at one point he speaks of “labor disputes in plants 
seized by the United States.”*** In this connection the language of Mr. 
Justice Murphy is worth quoting at length: 
In my opinion, the miners remained private employees despite the temporary gloss of 
Government possession and operation of the mines; they bear no resemblance what- 
ever to employees of the executive departments, the independent agencies and the other 
branches of the Government. But when all is said and done, the obvious fact remains 
that this case involves and grows out of a labor dispute between the operators and the 
miners. Government seizure of the mines cannot hide or change that fact. Indeed, the 
seizure took place only because of the existence of the dispute and because it was 
thought some solution might thereafter result. The dispute, however, survived the 
seizure and is still very much alive. And it still retains its private character, the opera- 
tors on the one side and the coal miners on the other. 

The Government’s seizure of the coal mines thus becomes irrelevant to the issue.** 


18 Rutledge, J., at 721. 
#9 Murphy, J., at 717. 131 Vinson, C. J., at 6go. 
13° Vinson, C. J., at 681 n. 1. 132 Murphy, J., at 717~18. 
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The efforts of the Court to find support in the words of John L. Lewis 
only serve as an invitation to dig up some of the gems penned by Secretary 
Krug. The Secretary, it will be remembered, informed Lewis that certain 
of his proposals were “of such a fundamental nature that they should be 
directed to the owners and private operators .... rather than to the 
Government, which is only the interim custodian of these properties.”** 
This mind you, is the sovereign as employer speaking! In fact, the only 
comic relief in the entire sorry story is in the strenuous efforts of both 
Lewis and Krug to make each other eat his own words. 

It seems to me that the arguments of the dissenting Justices are un- 
answerable. Yet the fact is that the majority has so interpreted the Norris- 
LaGuardia Act as to make possible the use of seizure as a subterfuge for 
breaking strikes. The requirement of Justices Black and Douglas that the 
operation by the government be full and complete and for its own account 
would seem to be no real bar. The government could intervene in any 
private dispute at the request of the owners, seize the plant, secure an in- 
junction on the theory that the employees were now government em- 
ployees, break the strike, and then return the properties to private 
hands. ‘‘That,” as Mr. Justice Murphy wrote, “essentially is what has 
happened in this case. That is what makes the decision today so full of 
dangerous implications for the future. Moreover, if the Government is to 
use its seizure power to repudiate the Norris-LaGuardia Act and to inter- 
vene by injunction in private labor disputes, that policy should be deter- 
mined by Congress.’’"34 

And before we leave the subject, let us ask two simple questions. Is Jn re 
Debs really dead? And if so, who, or rather what, killed it? 


THE DOCTRINE OF THE VOID BUT NON-FRIVOLOUS ORDER 


However much one may deplore the seeming perversion of Congres- 
sional intent involved in ruling the Norris-LaGuardia Act inapplicable, 
it must be conceded that an affirmation of the judgment of the District 
Court on this ground alone would have been infinitely preferable to the 
course actually adopted by the Court. The “alternative grounds which 
support the power of the District Court to punish violations of its orders 
as criminal contempt”** are so far-reaching in their implications that one 
cannot help wishing Mr. Justice Frankfurter had turned his back on the 


133 Note 28 supra. 
1344 Murphy, J., at 718. 
35 Vinson, C. J., at 694. 
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plain meaning of the Norris-LaGuardia Act. These “alternative grounds,” 
not John L. Lewis’ behavior, constitute the “serious threat to orderly 
constitutional government.” 

As I have attempted to demonstrate, I do not believe these “alternative 
grounds” represent dictum. They are essential to the Court’s decision. 
Essential, that is, unless one is willing to conclude from the opinions that 
Lewis and the United Mine Workers were found guilty of and punished for 
criminal contempt by Chief Justice Vinson and Justices Reed and Burton 
because they violated a valid court order to which the Norris-LaGuardia 
Act did not apply, and by Justices Frankfurter and Jackson because they 
violated a non-frivolous order which was void because the Norris-La- 
Guardia Act did apply. Three plus two equals the necessary majority. 
But when it is remembered that Justices Black and Douglas supported 
the Chief Justice and Justices Reed and Burton in holding the Norris- 
LaGuardia Act not applicable, balking only at the imposition of criminal 
penalties for the contempt already committed, then it appears that con- 
sidering the “alternative grounds” as dictum and so not essential to the 
judgment amounts to saying that the defendants were found guilty by five 
Justices (Vinson, Reed, Burton, Black, and Douglas) of one thing—violat- 
ing a valid order—and punished by a different five Justices (Vinson, 
Reed, Burton, Frankfurter, and Jackson) for another—violating a void 
but non-frivolous order. It is just a bit hard to see how Justices Frank- 
furter and Jackson could punish the defendants for something for which 
they were not found guilty. Even if this were possible, the judgment could 
have been affirmed without any statement of “alternative gounds”’ by the 
Chief Justice. Only Mr. Justice Frankfurter need have stated them, with 
Mr. Justice Jackson concurring. 

The government’s complaint sought a declaratory judgment. Pending 
that determination it asked for a temporary restraining order and a pre- 
liminary injunction to preserve the subject-matter of the litigation and 
to protect the court’s jurisdiction. The government, it will be recalled, 
tried to side-step the Norris-LaGuardia Act by asserting—among other 
things—that this was not a “labor dispute,” but only a controversy about 
the meaning of a contract. In disposing of the act, however, the Court did 
not adopt this argument, holding instead that insofar as the controversy 


136 Vinson, C. J., at 702. This article is in no sense a defense of the course of action adopted 
by John L. Lewis and the United Mine Workers. At best, that course seems to me to have been 
extremely ill-advised. Yet the stamp of approval given by the Supreme Court to the measures 
taken by the government, can have, in Mr. Justice Murphy’s words, “tragic consequences 
even more serious and lasting than a temporary dislocation of the nation’s economy resulting 
from a strike of the miners’ (at 717). These possible consequences are what must now con- 
cern us. 
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was a labor dispute it was a labor dispute between the government as em- 
ployer and its employees, a type of labor dispute not covered by the act. 

If, however, we assume that this is the kind of labor dispute covered by 
the act, the court had no authority to issue any restraining order or in- 
junction. It had no authority, in short, since the case involved or grew 
out of a labor dispute. But initially the court had to determine whether 
or not it did have this authority. It had to determine whether or not the 
Norris-LaGuardia Act applied to take that authority away. While decid- 
ing its own authority to grant injunctive relief, it was clearly empowered, 
the Court holds,2’ to preserve existing conditions. Mr. Justice Frank- 
furter dwells on the delicate functions of a court in these circumstances, 
saying that “‘no type of controversy is more peculiarly fit for judicial de- 
termination than a controversy that calls into question the power of a 
court to decide.”’** 

Since the defendants chose to ignore the order of the court preserving 
the status quo, they can be punished for criminal contempt. Now the 
Chief Justice and Mr. Justice Frankfurter take pains to point out that not 
every order of a court must be obeyed pending the court’s decision as to 
its own jurisdiction. The question of jurisdiction might be frivolous." 
Only then, however, “‘only when a court is so obviously traveling outside 
its orbit as to be merely usurping judicial forms and facilities, may an 
order issued by a court be disobeyed and treated as though it were a 
letter to a newspaper.””"4° 

But in the absence of a clearly frivolous question of jurisdiction and 
of plain usurpation by the court, the order must be obeyed until it is re- 
versed on appeal. “No one....,” Mr. Justice Frankfurter informs us, 
“can be judge in his own case.”*# Except, he might have added, a judge. 

Now here, the argument runs, the question of the court’s jurisdiction in 
view of the possible applicability of the Norris-LaGuardia Act was a sub- 
stantial one. The point “had not previously received judicial considera- 
tion,’’**? and such jurisdictional questions are “apt to raise difficult tech- 
nical problems.’’*43 Although his superb argument demonstrating that the 
Norris-LaGuardia Act did apply—that its “text, context, content and his- 
torical setting’’ all lead to this conclusion—might seem evidence to the 


37 Vinson, C. J., at 695. 

+38 Frankfurter, J., at 703. 

139 Vinson, C. J., at 695-96; Frankfurter, J., at 704. 

14° Frankfurter, J., at 704. 1# Vinson, C. J., at 696. 
+t Frankfurter, J., at 703. ™43 Frankfurter, J., at 703. 
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contrary, Mr. Justice Frankfurter is now constrained to say that “the 
words cannot be taken quite so simply.’”’**4 The circumstances here “‘cer- 
tainly were not covered by the Act with inescapable clarity.’”’*** The ques- 
tion was not “so frivolous that any judge should have summarily thrown 
the Government out of court.”"# Courts are set up to decide such ques- 
tions. “. . . . The very existence of a court presupposes its power to enter- 
tain a controversy, if only to decide, after deliberation, that it has no 
power over the particular controversy.’*4? This proposition, Mr. Justice 
Frankfurter gives assurance, cannot be used in an ordinary labor dispute 
to nullify the Norris-LaGuardia Act, and any judge who used it for that 
purpose would be “a pretender to, not a wielder of, judicial power.”™* 
But lengthy arguments, elaborate briefs, and much reflection and con- 
sideration were here necessary to decide the question. The court, there- 
fore, could issue appropriate orders “‘so as to afford the necessary time for 
fair consideration and decision while existing conditions were pre- 
served.’’'49 This was a real controversy, it seems, and so the court might 
issue a real order. Though that order might be reversed on appeal as void, 
disobedience would entail punishment for contempt. 

This doctrine is built on a decision by—of all people—Mr. Justice 
Holmes, United States v. Shipp,'®* decided in 1906. That case arose out of 
the conviction and sentencing to death for rape of one Johnson in a 
Tennessee state court. Johnson sought a writ of habeas corpus from the 
United States Circuit Court in Tennessee, alleging that his constitutional 
rights had been denied him during trial. The petition was denied, and the 
petitioner appealed to the United States Supreme Court. The appeal was 
allowed, and the Court thereupon issued an order “that all proceedings 
against the appellant be stayed ” Shipp, the sheriff having custody 
of the petitioner, was notified of this order. It appeared, however, that he 
conspired with members of a mob which took Johnson out of jail and 
lynched him. For this action Shipp and other members of the mob were 
charged with contempt. Their defense was that the Circuit Court had no 
jurisdiction since the constitutional arguments asserted by the petitioner 
were frivolous, and that the Supreme Court had no appellate jurisdiction 
since the case did not involve “the construction or application of the Con- 
stitution of the United States.” Therefore the order issued without juris- 
diction might be violated with impunity. The Supreme Court rejected 

44 Frankfurter, J., at 704. 

«45 Thid. 148 Thid. 

"46 Thid. +49 Tbid. 

147 Thid, 15° 203 U.S. 563 (1906). 
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this argument as “‘unsound.” Since Mr. Justice Holmes’ language is basic 
to the majority’s opinion in this case, it must be quoted in full: 

It has been held, it is true, that orders made by a court having no jurisdiction to make 
them may be disregarded without liability to process for contempt. Jn re Sawyer, 
124 U.S. 200; Ex parte Fisk, 113 U.S. 713; Ex parte Rowland, 104 U.S. 604. But even 
if the Circuit Court had no jurisdiction to entertain Johnson’s petition, and if this 
court had no jurisdiction of the appeal, this court, and this court alone, could decide 
that such was the law. It and it alone necessarily had jurisdiction to decide whether the 
case was properly before it. On that question, at least, it was its duty to permit 
argument and to take the time required for such consideration as it might need 

Until its judgment declining jurisdiction should be announced, it had authority from 
the necessity of the case to make orders to preserve the existing conditions and the 


subject of the petition, just as the state court was bound to refrain from further pro- 
ceedings until the same time.** 


In oral argument before the District Court, Assistant Attorney Gen- 
eral Sonnett said of the Shipp case: “. . . . it cannot be distinguished.” 
This, it would appear, is a slight exaggeration. In the first place, there was 
not involved in the Shipp case any Act of Congress directly forbidding the 
courts to issue orders in a particular class of cases. It is true that there 
was a problem of statutory construction, since the jurisdiction of the court 
under statute depended on finding a constitutional question. But there 
was no clear command that the court should not issue orders in that class 
of cases not involving a constitutional question. Whereas here there was 
an unequivocal withdrawal of authority to issue orders in that class of 
cases involving or growing out of labor disputes. And it is to be noted that 
the Norris-LaGuardia Act makes no exception for interlocutory orders 
issued in cases where there is serious doubt as to the Court’s jurisdiction. 
Consequently, even though the court in the Shipp case might be without 
jurisdiction because of the absence of a constitutional question, and with- 
out jurisdiction in this case because of the presence of a labor dispute, the 
two cases are not comparable since in the Shipp case there was no statute 
forbidding the issuance of an order pending determination of the jurisdic- 
tional problem. But here such an order runs afoul of the express prohibi- 
tion of Congress, because clearly an order issued to preserve the court’s 
jurisdiction in a case which involves a labor dispute is no less an order in 
a case “involving or growing out of” a labor dispute merely because the 
first question on the agenda is whether or not it does involve or grow out 
of a labor dispute. 

It may plausibly be urged, nonetheless, that the position taken by the 
Chief Justice and Mr. Justice Frankfurter rests on the distinction between 


18 Thid., at 573. 82 Record, at 183. 
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an order issued in a case involving or growing out of a labor dispute and 
an order issued to protect the court’s jurisdiction and preserve the subject 
matter, which order happens to be issued in a case ultimately found to 
involve or grow out of a labor dispute. This latter type of order, presum- 
ably, would be exempt from the prohibitions of the Norris-LaGuardia 
Act. But the Chief Justice, in stating that if the order were found void on 
appeal the petitioner would not be entitled to civil relief, makes this dis- 
tinction hard to maintain. ‘“The right to remedial relief falls with an in- 
junction which events prove was erroneously issued . . . . and a fortiori 
when the injunction or restraining order was beyond the jurisdiction of 
the court. Nor does the reason underlying United States v. Shipp .... 
compel a different result. If the Norris-LaGuardia Act were applicable in 
this case the conviction for civil contempt would be reversed in its en- 
tirety.”"s’ The civil contempt conviction would fall because the order was 
void as beyond the jurisdiction of the court. And there was only one order 
issued, not two. It is hard to see how this one order can be both void and 
not-void, even though you distinguish between its civil-relief and its 
jurisdiction-preserving aspects. If it is void at all, it must be because it is 
an order issued in a case involving or growing out of a labor dispute. It 
cannot at the same time be a valid, disembodied, interlocutory, jurisdic- 
tion-preserving order having no relation to the labor dispute. 

It is also to be noted that Mr. Justice Holmes, in citing the Sawyer," 
Fisk,'5 and Rowland'® cases, gave no indication that he intended to over- 
rule them. Those cases are good authority—at least they were until the 
decision in the Lewis case served to confuse their status—for the proposi- 
tion that where an order of a court is void, as being without jurisdiction, 
“the order punishing for contempt is equally void.”*5’ All that Holmes 
could have intended was to distinguish these cases. This may be done very 
simply since none of them involved an order of a court having for its pur- 
pose the preservation of the status quo pending a determination of its 
jurisdiction to proceed in the case. Not one was a case in which a court 
had found it necessary to preserve the subject-matter of the litigation. Nor 
did the contempt charged in any of them effectively destroy the subject- 
matter. That is why Mr. Justice Holmes brushed them aside. 


183 Vinson, C. J., at 696-97. This statement of the Chief Justice is also evidence for the view 
that as used in the Norris-La Guardia Act “jurisdiction” means “power.” 


84 In re Sawyer, 124 U.S. 200 (1888). 
185 Ex parte Fisk, 113 U.S. 713 (1885). 
156 Ex parte Rowland, 104 U.S. 604 (1881). 


87 Ex parte Fisk, 113 U.S. 713, 718 (1885); Beauchamp v. United States, 76 F. 2d 663 
(C.C.A. oth, 1935). 
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For in the Shipp case it was imperative that the subject-matter be pre- 
served. The court had authority “from the necessity of the case” to issue 
orders preserving the “existing conditions” and the “subject of the peti- 
tion.” And what did Mr. Justice Holmes mean by these phrases? Clearly he 
meant that while the court was deciding whether or not it had jurisdiction 
to grant habeas corpus it was essential that the petitioner be kept alive. 
“From the necessity of the case” he had to be kept alive—otherwise there 
could be no case. Mr. Justice Holmes removes all doubt as to his meaning 
by saying—in a passage ignored by the Court here: “We cannot regard 
the grounds upon which the petition for habeas corpus was presented as 
frivolous or a mere pretense. The murder of the petitioner has made it im- 
possible to decide that case 

But there is no comparable “necessity of the case’ here. The actions of 
Lewis and the United Mine Workers did not oust the jurisdiction of the 
court, they did not make it impossible to decide the case presented by the 
government—the question of whether or not Lewis had the authority uni- 
laterally to terminate the Krug-Lewis Agreement. Instead of listening to 
disjointed discussions on sovereignty and the subtleties of civil and crimi- 
nal contempt, Judge Goldsborough might have been applying his knowl- 
edge of contract law to the problem at hand. Whether John L. Lewis 
ignored the preliminary order and whether the miners stayed away from 
the mines or not—the contract problem remained properly before the 
court, ready, willing, and able to be decided. A declaratory judgment 
issued while the miners were on strike would have been just as valid and 
effective a judgment as one issued at any other time. The ability of the 
court to proceed in the cause was in no wise defeated by what Lewis and 
the United Mine Workers did. Mr. Shipp’s violation of the Court order 
had a totally different effect. It should be obvious even to an Assistant 
Attorney General that there can be no habeas corpus if the corpus has 
become a corpse. 

As Mr. Justice Murphy observes of the Court’s reasoning, “these argu- 
ments have a seductive attractiveness here.””"5® Judges are very frequently 
seduced by attractive argument in labor cases. Witness Lord Chancellor 
Halsbury’s would-be contribution to labor law in the famous English case 


158 United States v. Shipp, 203 U.S. 563, 573-74 (1906). There is a further distinction which 
the Court does not appear to recognize. In the Shipp case an order was issued pending determi- 
nation of the Court’s jurisdiction over the controversy. Here the doubt relates to the district 
court’s jurisdiction or authority to grant injunctive relief. By issuing a temporary order pend- 
ing a determination of that jurisdictional question, the district court necessarily asserts its 
authority and so resolves the doubt in its favor. See Jurisdictional Considerations in United 
States v. United Mine Workers, 47 Col. L. Rev. 505, 506-7 (1947). 


59 Murphy, J., at 718. 
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of Allen v. Flood* in 1898, which involved a union representative’s induc- 
ing an employer to discharge two workers who belonged to another union. 
The Lord Chancellor said that this was like the case in which it was long 
ago held that a man behaved unlawfully when he deliberately scared 
away wild fowl from his neighbor’s decoys by firing a gun into the air 
over his own land. 

The Shipp case has an equal relevance here. It ignores the whole back- 
ground of the Norris-LaGuardia Act and the hard inescapable facts of 
labor relations. The labor injunction was a strike-breaker pure and 
simple. It did its dirtiest work in the form of the ex parte restraining 
order, in the name of the status quo. But there is and can be no status 
quo in a labor dispute. Relations are too fluid and fast-moving. As soon as 
you require unions and workers to obey a court order, you have in all 
likelihood effectively broken the strike, and without there having been an 
opportunity for the merits of the controversy to be heard. To say that the 
order can be tested on appeal is simply to acknowledge the fact that the 
order has served its purpose by forcing the appeal. The history of the labor 
injunction shows that most such cases were never carried beyond the re- 
straining order or preliminary injunction stage. “The preliminary proceed- 
ings, in other words, make the issue of final relief a practical nullity.” 
The strike being broken, the litigation terminates. 

Congress knew all this and intended the Norris-LaGuardia Act to put 

a stop to it. In the words of Mr. Justice Murphy: 
If we are to hold these defendants in contempt for having violated a void restraining 
order, we must close our eyes to the expressed will of Congress and to the whole his- 
tory of equitable restraints in the field of labor disputes. We must disregard the fact 
that to compel one to obey a void restraining order in a case involving a labor dis- 
pute and to require that it be tested on appeal is to sanction the use of the restraining 
order to break strikes—which was precisely what Congress wanted to avoid. Every 
reason supporting the salutary principle of the Shipp case breaks down when that 
principle is applied in this setting.“ 

Mr. Justice Frankfurter assured us that in ordinary private labor 
disputes the Norris-LaGuardia Act could not be defeated by the tech- 
nique of securing an injunction under the guise of preserving the court’s 
jurisdiction to decide whether or not it has jurisdiction. Yet in a case 
cited approvingly by the Chief Justice, Carter v. United States,"* the origi- 


160 [1898], A.C. 1, 77. 

+6: Frankfurter and Greene, The Labor Injunction 200 (1930). 
6 Murphy, J., at 719. 

*63 135 F. ad 858 (C.C.A. sth, 1943). 
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nal petition for an injunction in a labor dispute was brought by a private 
party. Thus, although the Court rejected the government’s contention 
that asking for a declaratory judgment with regard to a contract was 
enough to by-pass the act, a technique any private employer might use, 
it appears that the Shipp doctrine again brings the private employer into 
his own. 

In the Carter case a restaurant owner obtained a temporary restraining 
order, without notice but after entry of findings as required by the act, to 
restrain picketing, boycotting, and similar activities on the part of de- 
fendants. An injunction was later issued over the defendant’s objections 
that the court had no jurisdiction because of lack of diversity of citizen- 
ship and the absence of a federal question. On appeal these objections were 
sustained and the injunction vacated.** Meanwhile, however, the de- 
fendant had violated the order, and for this he was held to be properly 
punishable for criminal contempt. The Circuit Court of Appeals applied 
the Shipp case, saying that the trial court could lawfully “by a temporary 
injunction preserve the business which was the subject of the litigation 
.... pending a hearing of a doubtful question of jurisdiction.’"* The 
court stated that the question of jurisdiction was not frivolous. But clearly 
this is a misuse of the Shipp doctrine. Between preserving petitioner’s life 
in the Shipp case and petitioner’s restaurant business in the Carter case 
there is a world of difference. 

Now in the Carter case the petitioner complied with the Norris-La- 
guardia Act. In fact, with a labor dispute on his hands, he attempted to 
argue that the act impliedly gave federal courts power to grant injunctive 
relief in all cases provided certain procedural requirements were met and 
findings made. His only trouble was that he had no business in a federal 
court at all. Consequently, the order of the court was not an order issued 
in face of the express prohibitions of the act. So far as the act was con- 
cerned the court complied with it. What was lacking was federal jurisdic- 
tion. Thus the order preserving the status quo pending determination of 
that question at least had this element of respectability—it was not in de- 
fiance of the express commands of Congress. So the Carter case is not 
strictly applicable to the Lewis case. It is like the Shipp case in that no 
statutory prohibition was involved, but it represents a misapplication of 
the Shipp doctrine in that there was no “necessity of the case” to preserve 

*64 Brown v. Coumanis, 135 F. 2d 163 (C.C.A. sth, 1943). 


*6s Carter v. United States, 135 F. 2d 858, 862 (C.C.A. sth, 1943). The court distinguished 
the Sawyer, Fisk, and Rowland cases, supra notes 154, 155, and 156, on the ground that they 
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the petitioner’s restaurant business. It was not a case where without the 
order there could have been no further proceedings. 

The Carter case is clearly wrong, because it involves punishing a de- 
fendant for violating an order that turns out to be void on appeal. This, as 
dissenting Judge Hutcheson objects, is directly contrary to the pro- 
visions of the United States Code which authorize proceeding against a 
person for criminal contempt only if he has willfully disobeyed “any law- 
ful writ, process, order, rule, decree, or command of any district court of 
the United States x67 Since the court had no authority to issue 
the order, that order was not lawful. Therefore the defendant should not 
have been punished. 

The same statutory provision governs in the Lewis case, although it is not 
to be found in any of the majority opinions, not even in the footnotes. Yet 
the majority must implicitly interpret “lawful” to include “interlocutory 
orders issued without jurisdiction as determined finally upon review.’ 
It should be noted that the Shipp case, on the other hand, is not affected 
by any difficulty as to the meaning of “lawful,” for there the Court never 
determined that the order Shipp had violated was invalid, since it never 
passed on the question of its jurisdiction to grant habeas corpus. 

Mr. Justice Rutledge makes the further point that misuse of the Shipp 
doctrine in this way would serve to defeat the jurisdiction of courts in 
habeas corpus proceedings."*® Supposing Lewis had been punished by im- 
prisonment instead of by fine. The position taken by the majority would 
require denying his writ for habeas corpus, even though the court might 
find void the order under which he was imprisoned. Until fairly recently, 
habeas corpus has been the only method of securing review of a criminal 
contempt conviction.'”® A party who chooses to ignore an order is taking 
his chances that it will turn out to be void on appeal, or when he brings 
habeas corpus, and traditionally a person imprisoned for violating a void 
order has been held entitled to release.'” 

In any event, when can one say that the question of jurisdiction before 
the court is only frivolous? When is the court “merely usurping judicial 
forms and facilities”? Mr. Justice Holmes, as is well known, said of the 
doctrine of Swift v. Tyson: “TI say that this is a pure usurpation founded on 
a subtle fallacy. They say the question is a question of the common law 


166 Thid. 

*67 38 Stat. 783 (1914), 28 U.S.C.A. § 386 (1928) (italics added). 
+68 Rutledge, J., at 729. 69 Rutledge, J., at 726. 

17° See Bessette v. Conkey Co., 194 U.S. 324, 330-38 (1904). 

171 See Ex parte Young, 209 U.S. 123, 143 (1908). 
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and that they must decide what the common law is.”*” But the jurisdic- 
tion of a court, no more than the common law, is not “a brooding omni- 
presence in the sky.”*73 And particularly not when Congress, in the exer- 
cise of its constitutional authority, has placed definite and clear limits on 
that jurisdiction. 

In Thomas ». Collins'™4 a denial of habeas corpus was reversed on the 
ground that the statute under which the restraining order was issued was 
invalid. The defendant Thomas had deliberately refused to comply with 
the court order enjoining him from soliciting memberships in any union 
affiliated with the CIO without first obtaining an organizer’s card as re- 
quired by the statute. The Court said: “We think he was within his rights 
in doing so.”**> Why was not Thomas required to obey the court’s order 
and contest it on appeal? Was the order of the court a plain usurpation? 
It could be, and at least Judge Goldsborough thought so.’” 

But if one takes the Chief Justice literally, one cannot be sure that he 
will escape punishment if the statute under which the order is issued turns 
out to be unconstitutional, despite the Thomas case. “. . . . We find im- 
pressive authority for the proposition that an order issued by a court with 
jurisdiction over the subject matter and person must be obeyed by the 
parties until it is reversed by orderly and proper proceedings. This is true 
without regard even for the constitutionality of the Act under which the 
order is issued.’*”? And the Chief Justice cites the case of Howat v. 
Kansas. Now it is true that Mr. Chief Justice Taft used language in 
that case which seems to support this startling proposition, but the 
opinion explicitly states that the order did not depend for its validity on 
the constitutionality of the statute under attack. 

Nonetheless, the sweeping language used here by the Chief Justice is 
disturbing. It is well settled that a man cannot be punished for violating 
a statute which turns out to be unconstitutional. Now just exactly why 
should an order of a court have any different standing? Why should a man 
be punishable for violating an order of a court that turns out, not to be 
merely erroneous, but void—as much a nullity as an unconstitutional 
statute is usually thought to be?'?? When we place these two propositions 


17 2 Holmes-Pollock Letters 215 (1941). 

73 Holmes, J., dissenting in Southern Pacific Co. v. Jensen, 244 U.S. 205, 222 (1917). 
74 323 U.S. 516 (1945). 

+78 Thid., at 536. 177 Vinson, C. J., at 696. 

176 Record, at 145. 178 258 U.S. 181 (1922). 
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side by side, however, it is clear that the language used by the Chief 
Justice, and apparently in direct contradiction to the doctrine of Thomas 
v. Collins, is full of sinister suggestion. Assume a statute is passed giving 
courts authority to restrain certain types of political meetings and provid- 
ing as well for the criminal prosecution of persons who conduct or partici- 
pate in such meetings. According to our present notions, a person who 
violates that statute cannot be punished when on appeal the statute is 
declared unconstitutional. But what if a court has issued an order re- 
straining him from participating in a meeting, pending a determination 
as to whether the contemplated meeting is of the type banned by the 
statute? Can he be punished for criminal contempt when he violates that 
order? I would like to think that the answer is clear. But as the doctrine 
of the Thomas case seems to have been modified, it is now apparently 
necessary to show that the court was usurping its authority, that the whole 
question of its jurisdiction was frivolous. 

Nor should it be overlooked that where a court is asked to issue a re- 
straining order it is being asked to exercise power. Is it likely that the 
judge in most instances is going to treat this as a frivolous request? We 
may be sure that some private employer will attempt to use the declara- 
tory judgment technique and the Shipp-Carter-Lewis doctrine to obtain 
injunctive relief in a labor dispute. If the length of the briefs and the 
eloquence of counsel are criteria of the substantiality of the question, 
nothing is surer than that the briefs and arguments will be imposing. The 
question will be novel, never before decided, and the decision in the Lewis 
case will offer pages and pages of brand-new authority requiring close 
study. Let us suppose the first attempt fails, what of a second where the 
facts are somewhat different? As any lawyer knows, no two cases are 
exactly alike, and the ability of a lawyer depends in large part on his skill 
in distinguishing them. Are these questions of possible jurisdiction frivo- 
lous? Can unions and workers take the risk of violating the order some 
anti-labor judge is bound to issue as though it were nothing but “a letter 
have also been used to qualify the notion that an unconstitutional statute is simply a nullity. 
Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940). It is far from obvious 
that these principles should govern where the jurisdictional question concerns the power of a 
court to issue a valid, binding order. If he is to review the order, the defendant must comply 
with it. In the field of labor relations this will frequently terminate the proceedings, since the 
defendant stands to gain from a ruling that the order was not valid only if he has not been re- 
quired to obey it pending that ruling. Unions have a chance against invalid injunctions only 
if they can attack them collaterally. Moreover, it requires some stretching of the concept of 
collateral attack to apply it to a contempt trial growing directly out of the injunction proceed- 
ings. This is particularly true here where the line between the two was never very clearly drawn 


in the District Court. For an excellent early discussion, see Collateral Attack upon Labor 
Injunctions Issued in Disregard of Anti-injunction Statutes, 47 Yale L.J. 1136 (1938). 
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to a newspaper”? Dare they take the plain words of the Norris-LaGuardia 
Act “so simply’’? 

With this incredible doctrine of the void but non-frivolous order the 
Court has finally kicked over all the traces. The most skillfully drafted 
statute purporting to limit the jurisdiction of courts is nothing but a 
printed invitation to those courts to determine whether or not and to 
what extent limits have been imposed. The fate of the Clayton Act'** and 
now of the much more carefully-drawn Norris-LaGuardia Act is all the 
evidence that is needed. Once a court has been invited to decide, and while 
it is deciding, the difficult problems of jurisdiction, it can issue such orders 
as it pleases provided only they have some connection with the litigation, 
the subject-matter of which the court feels its duty to preserve. To such a 
power there is “hardly any limit but the sky.’’"** Its use need not be con- 
fined to any set of circumstances or subjects. The field of civil liberties is 
no more immune than the field of labor relations. The Shipp-Carter-Lewis 
doctrine can very well mean that “the liberties of our people would be 
placed largely at the mercy of invalid orders issued without power given 
by the Constitution and in contravention of power constitutionally with- 
held by Congress.’’** 

The history of the assumption and usurpation of power by the judiciary 
in America is a familiar story. But this doctrine, I submit, is as flagrant an 
instance as our constitutional history provides. Contempt of court had its 
origin in the notion that disobedience of the King’s courts constituted 
contempt of the King.'** The flavor of long-discarded divine right which 
has lingered around the concept of contempt has finally emerged as a doc- 
trine—the doctrine that the Court can do no wrong. The Lewis case is the 
ultimate in judicial power. It clearly says—‘‘Courts are courts, and only 
courts can say what courts shall be and do.” 


iil 


A large and liberal construction in ascertaining offences, and a dis- 
cretionary power in punishing them, is the idea of criminal equily; which 
is in truth a monster in jurisprudence—Epmunp Burke."*4 


180 38 Stat. 730 (1914), 29 U.S.C.A. § 52 (1942). See Gregory, Labor and the Law 159-74 
(1946). 


8: Holmes, J., dissenting in Baldwin v. Missouri, 281 U.S. 586, 595 (1930). 
% Rutledge, J., at 726. 83 Fox, The History of Contempt of Court 44-45 (1927). 


*84 Thoughts on the Causes of the Present Discontents, 2 Works 57 (World’s Classics ed., 
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The District Court was nothing if not candid. Judge Goldsborough even 
remarked to defendants’ counsel: “But if you know the exact difference 
between civil contempt and criminal contempt, you are the only person in 
the United States who does.’’*s 

In theory there is a difference, a difference surrounded by a “long exist- 
ing confusion”"* which this case has only served to compound. A civil 
contempt proceeding is for the purpose of requiring the defendant to do 
something for the benefit or advantage of the petitioner or to prevent his 
doing something which harms the petitioner. For civil contempt “the 
punishment is remedial and for the benefit of complainant 
may be either compensatory, to repay the complainant for the damage he 
has suffered, or coercive, to require the defendant to do something desired 
by the complainant. A criminal contempt proceeding is for the purpose of 
punishing the defendant for his actions or his failure to act in accordance 
with the requirements imposed upon him by the court. The punishment, 
therefore, “is punitive in the public interest to vindicate the authority of 
the court and to deter other like derelictions.”"* 

John L. Lewis and the United Mine Workers were held to have com- 
mitted both civil and criminal contempt, a judgment which was entered 
in one proceeding. No serious effort was made during the trial to distin- 
guish between the two charges, nor did the sentence imposed by the Dis- 
trict Court in any way indicate which portions of the fine were for criminal 
contempt, and which for civil contempt. No part of the fine was coercive. 
The entire amount was punitive and, so far as any civil relief was involved, 
compensatory. ‘ 

Mr. Justice Rutledge eloquently argues that to mingle these two differ- 
ent procedures with different purposes into “a single criminal-civil hodge- 
podge’**® is nothing less than shocking. It ignores completely what he 
calls “one of the great constitutional divides,’’"* the difference between 
civil procedure and criminal procedure. It puts the defendant in the 
impossible position of not knowing which of two sets of rules and safe- 
guards are to apply to his trial, of not knowing “whether relief or punish- 
ment was the object in view.’”"* The Assistant Attorney General felt 
compelled to say to the District Court only this: “. . . . I think the simple 
answer is, since the complainant is the United States, or the people of the 


procedural formalities or by traditional limitations of what are ordinarily called crimes, except 
insofar as due process of law and the other standards of decency and fairness in the administra- 
tion of federal justice may require.” 
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United States, that this contempt is both civil and criminal.”** As an 
answer this is patently insufficient. The government could not seriously 
contend that all cases in which the United States appears as the civil 
complainant become by that simple fact alone both civil and criminal 
contempts.’®? Nor should this dual role of the government “as ‘employer’ 
seeking remedial relief and in sovereign capacity seeking to vindicate the 
court’s authority by criminal penalty’’*® serve to nullify the distinctions 
between two different proceedings. Such a mingling was held by the Su- 
preme Court in the Gompers'®s case to require reversal of the judgment for 
criminal contempt. Here the Chief Justice observed only that “‘substantial 
prejudice” was not shown.'* 

Nowhere was the charge described as criminal contempt in accordance 
with the Rules of Criminal Procedure.'®’ This fact was conceded. Yet the 
Chief Justice concluded that since the defendants in their motion to dis- 
charge the rule to show cause and in oral argument showed they were 
“quite aware that a criminal contempt was charged,” they did not suffer 
“substantial prejudice.”*® This amounts to saying that since, being re- 
quired to guess, the defendants guessed correctly, they were not harmed. 
The whole purpose of the rule, of course, is to save defendants from the 
necessity of guessing. 

The Supreme Court tacitly recognized the error of the District Court 
with respect to the fines imposed, since it reduced the amount of the un- 
conditional fine from $3,500,000 to $700,000, describing this as a punitive 
penalty for criminal contempt. The balance was set up as a conditional fine 
to coerce the defendants into obedience, nothing being provided for com- 
pensation to the government as a complainant entitled to civil relief. 
Neither the District Court nor the Supreme Court employed any stand- 
ards to justify the size of the fines. The War Labor Disputes Act author- 
izes as maximum penalties a fine of $5,000 or a year’s imprisonment or 
both. The net result in this case was to impose upon Lewis twice the 
maximum statutory fine and on the United Mine Workers one hundred 
forty times that maximum. If a statute imposing criminal sanctions can 
thus be enforced by the simple device of bringing a civil suit for injunctive 


1 Record, at 196. 

793 Cf. Penfield Co. of California v. SEC, 67 S. Ct. 918 (1947), and particularly the con- 
curring opinion of Rutledge, J., at 923. 

194 Rutledge, J., at 730. 

*9 Gompers v. Buck Stove and Range Co., 221 U.S. 418 (1911). 

1% Vinson, C. J., at 699. 197 Note 65 supra. 

“ew Vinson, C. J., at 698. But cf. Western Fruit Growers v. Gottfried, 136 F. 2d 98 (C.C.A. 

gth, 1943). 
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relief and of “then convicting the person who violates it of criminal con- 
tempt, regardless of the order’s validity and of any of the usual restraints 
of criminal procedure, the way will have been found to dispense with sub- 
stantially all the protections relating not only to the course of the proceed- 
ings but to the penalty itself.”"°® This is unlimited power with a venge- 
ance. 

Space does not permit an exhaustive discussion of the procedural 
aspects of the case. Mr. Justice Rutledge properly observed that “at 
times in our system the way in which courts perform their function be- 
comes as important as what they do in the result.”’*°° The procedure here 
seems utterly to disregard statutory requirements and constitutional 
safeguards. The same must be said of the penalties imposed. In the 
vocabulary of Mr. Justice Murphy, they are “vindictive.”*" One can 
only hope that the righteous concern and sense of alarm expressed so 
ably by Justices Murphy and Rutledge will yet be heeded. 

One further point remains. The District Court ruled that since the 
Norris-LaGuardia Act did not apply the defendants were not entitled to a 
jury trial. The Supreme Court affirmed this ruling, conceding, as did the 
government, that defendants would have been entitled to a jury trial had 
the Norris-LaGuardia Act been applicable.** Now on the view I have 
taken of the actual mechanics involved in the Court’s sustaining the judg- 
ment convicting the defendants of criminal contempt and imposing puni- 
tive fines for that contempt, the Court was required to assume that the 
act did apply. For if my argument is correct, that portion of the Court’s 
decision affirming the judgment on the grounds that the defendants had 
violated a non-frivolous order which was void as contrary to the Norris- 
LaGuardia Act is not dictum. 

There is no point in repeating that argument here. But if the “alterna- 
tive grounds” are essential to the judgment, and those grounds assume 
“that the Norris-LaGuardia Act applied to this case and prohibited in- 
junctive relief,”*°? then I cannot escape the conclusion that to be punished 
as they were the defendants ought properly to have been tried before a 
jury in accordance with the Norris-LaGuardia Act. I recognize, however, 
that one sentence of Mr. Justice Frankfurter’s opinion may serve to pull 
the props out from under this argument. His final sentence reads: “I con- 
cur in the Court’s opinion insofar as it is not inconsistent with these views, 
and, under the compulsion of the ruling of the majority that the court 

199 Rutledge, J., at 740. 

2° Rutledge, J., at 730. 202 Vinson, C. J., at 698 n. 69; Frankfurter, J., at 705 n. 2. 

2° Murphy, J., at 719. 2°3 Vinson, C. J., at 697. 
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below had the jurisdiction to issue its orders, I join in the Court’s judg- 
ment.”*°4 This seems to say that although the Justice disagrees violently 
with the Court’s ruling on the Norris-LaGuardia Act he joins in the judg- 
ment based on that ruling, taking care, however, to dissociate himself 
from that part of the opinion justifying that ruling. 1 concede that this 
strange action may invalidate my analysis, although it in no way helps 
in trying to figure out what position Mr. Justice Jackson occupied in this 
confusion.”*> Mr. Justice Frankfurter appears to have been so concerned 
with maintaining the dignity of the judiciary that he was willing to swal- 
low a result based on reasoning he could not swallow. 


IV 
Though written constitutions may be violated in moments of passion 
or delusion, yet they furnish a text to which those who are watchful may 
again rally and recall the people —THOMAS JEFFERSON*™ 


“We have examined the other contentions advanced by the defendants 
but have found them to be without merit.’’?°’ This is all the Court has to 
say concerning the plea that the restraining order deprived the defendants 
of their constitutional rights. The Court has repeatedly held that pub- 
licizing the facts of a labor dispute is an exercise of the right of free 
speech protected by the Constitution.** Yet here the sweeping character 


of Judge Goldsborough’s order effectively prevented the defendants from 
saying or writing anything about their dispute with the government. They 
could not say that in the opinion of their counsel they had a right to 
terminate the Krug-Lewis Agreement, even though the legal merits of 
their contention had not been decided by any competent tribunal. They 
could not speak to members of the union, telling them the full facts of the 
controversy and urging them to back up the union or to remain away from 
work. And apparently, since the theory of the government’s case must 
have been that the miners were acting in concert with the defendants, the 
miners were restrained from exercising their right to strike. It is no answer 
for Judge Goldsborough to say that “the miners are not in this case” or 
to describe the greater portion of his order as “ancillary.” Nor is it an 
answer for the Assistant Attorney General to justify the breadth of the 
24 Frankfurter, J., at 712-13. 


2s “Mr. Justice Jackson joins in this opinion except as to the Norris-LaGuardia Act which 
he thinks relieved the courts of jurisdiction to issue injunctions in this class of case” (at 703). 

26 Thomas Jefferson on Democracy 153 (Pelican Books ed., 1946). 

2°7 Vinson C. J., at 703. 


#8 Thornhill v. Alabama, 310 U.S. 88 (1940); Senn v. Tile Layers’ Protective Union, 301 
U.S. 468 (1937). 
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order by referring vaguely to cases holding that words having the effect 
of force may be restrained.**® The inescapable fact of the matter is that 
Judge Goldsborough’s order is infected with all the vices which char- 
acterized the pre-1932 labor injunction, including the vice of unconstitu- 
tionality. 

The conclusion must be that government employees, even government 
employees of the hybrid variety found here, have no constitutional 
rights. Their loyalty must be to their employer, the government, right or 
wrong. If they become involved in a labor dispute with that employer, 
their rights in that dispute are too insignificant to bother about. This is 
dangerous doctrine. 

As Max Lerner has phrased it, this is the Labor Dred Scott case. At a 
time when government enterprise and government intervention in busi- 
ness and industry inevitably are bound to increase, the Court has refused 
to recognize that government employees have any constitutional rights 
which the Court need protect. The long fight of labor to secure recogni- 
tion of its rights to carry on the struggle with capital “in a fair and equal 
way’** comes to naught in the shadow of the sovereign. A more un- 
democratic result in a world desperately in need of democracy could 
hardly be imagined. 

The means employed to achieve this result are unlikely to alter the 
defendants’ “total lack of respect for the judicial process.”*** Or to cause 
many others to respect it. For the judicial process here became “a weapon 
for misapplying statutes according to the grave exigencies of the mo- 
ment.’”* With exasperating selectivity the Court chose what it liked and 
ignored what it could not plausibly pervert. The words of Congress and 
the words of the Court itself were twisted and distorted to suit the needs 
of a conclusion. Virtually every point of law touched by the Court has 
suffered. The clear is now unclear. And the not so clear before is almost 
beyond recognition. 

The doctrine of the void but non-frivolous order may well prove a 


technique for government by decree. Fifteen years ago Senator Norris 
wrote: 


It is amazing to realize that in the last 40 years there has developed in the Ameri- 
can courts the practice of writing a special law to fit the individual case by judges in 
issuing labor injunctions; and that thereupon the judge, who himself wrote the law, 


29 Record, at 185. 


7° Holmes, J., dissenting in Vegelahn v. Guntner, 167 Mass. 92, 108, 44 N.E. 1077, 1081 
(1896). 


4% Vinson, C. J., at 703. 312 Murphy, J., at 717. 
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has undertaken to prescribe the penalty for its violation and to punish the violator 
without permitting the accused to enjoy a trial by jury or even to insist upon a trial 
before another judge. It cannot be successfully claimed that the courts have not written 
into these injunction cases a new law of labor disputes, fitting the law to each par- 
ticular case, and then enforcing this new law made by the court.” 


The Lewis case reopens a vast area and suggests new areas for the making 
of such special laws in whatever crises may arise to require them. A 
government desirous of imposing “‘unity” on an “un-united”’ citizenry 
could ask for no better weapon. The Lewis case does not authorize govern- 
ment by these special laws or decrees—it only suggests that their use 
might be easy. 

United States v. United Mine Workers of America is at one with that 
imposing array of cases in which the rights and liberties of the people have 
suffered at the hands of the judiciary—Dred Scott v. Sandford,*4 The Civil 
Rights Cases," In re Debs,?"° Lochner v. New York,?*’ and a host of others. 
Great cases all, but bad law—incredibly bad law. 


13S. Rep. 163, 72d Cong. rst Sess. (1932). 
14 19 How. (U.S.) 1 (1857). a6 158 U.S. 564 (1895). 
715 tog U.S. 3 (1883). 317 198 U.S. 45 (1905). 





COMMENT 


A NOTE ON SOME ASPECTS OF THE 
NUREMBERG DEBATE 


BERNARD D. MELTZER* 


History has not and cannot for a long time render its verdict on the 
Nuremberg trials. This verdict will, it is clear, depend less on Nuremberg 
and on the events which preceded it than on events which are to come. 
But debate on the issues raised by the trial is in full swing. It has been 
hailed as a significant contribution to international law, order, and jus- 
tice." It has been attacked with a variety of objections: ex post facto, 
novelty and confusion, threat to the great traditions of Anglo-American 
justice, disrepute for the judiciary, the power of the victors masquerading 
as law, a barrier to the development of a democratic legal order in 
Germany.” 

Professor Max Rheinstein in the February issue of this Review’ 
joined the men who have attacked the legal and moral foundations of this 
trial. His views are representative of the whole current of criticism. Cer- 
tain issues raised by the debate may be clarified by an examination of his 
position and the problems which it suggests.‘ 

His first objection is the conventional one, that the trials involved 
punishment in violation of the rule of mulla poena sine lege; that is, they 
involved the imposition of punishment on the basis of a standard retro- 

* Professorial Lecturer, University of Chicago Law School; formerly Trial Counsel, Office 
of United States Chief of Counsel for Prosecution’ of Axis War Criminality. 


* See e.g., Stimson, The Nuremberg Trial: Landmark in Law, 25 Foreign Affairs Mag. 
179 (1947). 


*See The Nurnberg Novelty, 32 Fortune 140 (Dec., 1945); The Nurnberg Confusion, 34 
Fortune 120 (Dec., 1946); Vambery, The Law of the Tribunal, 163 Nation 400 (1946); Pekelis, 
To the Nuremberg Court, 115 New Republic 232 (1946); Wyzanski, Nuremberg, a Fair 
Trial? 177 Atlantic Monthly 66 (April, 1946); but cf. Wyzanski, Nuremberg in Retrospect, 
178 Atlantic Monthly 56 (Dec., 1946). 


3 Professor Rheinstein stated his position in a review of Glueck, The Nuremberg Trial and 
Aggressive War (1946), 14 Univ. Chi. L. Rev. 319 (1947). 


4 This comment, which began as a brief discussion of Professor Rheinstein’s objections to 
Nuremberg, has outrageously expanded into a comment on related objections urged by other 
critics. I wish to make it clear that I do not intend to associate Professor Rheinstein with any 
of the views which I attribute to other critics unless I explicitly state that these views are 
shared by Professor Rheinstein. 
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actively defined. In addition, Professor Rheinstein intimates that the 
trials were objectionable because the Germans were punished for acts 
which were not only legal but were praiseworthy under the Nazi system. 
He also suggests that the trials have impeded our attempt to establish 
a democratic legal order in Germany. Finally, he sees in Nuremberg the 
cause of allegedly arbitrary action by the German Lander (States) acting 
under the direction of the United States Military Government. 

Although the ex post facto objection does not, in my judgment, raise the 
crucial problem, it deserves examination because it has been the heavy 
artillery of the critics’ attack. The objection is in essence that the pre-war 
treaties, commentaries, and other sources of international law did not 
constitute a clear international agreement that individuals who launched 
an aggressive war were to be punished as criminals. This argument gen- 
erally rests on the premise that, if the trials involved the application of a 
retroactive standard, they deserve condemnation. 

There would be little quarrel with this premise as applied to our own 
domestic law. However, reflection on the character of international law 
and the purpose and tradition behind the rule against retroactivity sug- 
gests that the premise should not be mechanically applied to Nuremberg. 
The rule has not been automatically applied in the field of international 
law and should not be. There is the example of the Hague Convention 
which prescribed rules designed to restrain the barbarity of war. Although 
this convention did not provide for punishment of individual offenders, 
such punishment has customarily been inflicted for violations of the con- 
vention’s commands.‘ Pirates, to cite another familiar example, have been 
subjected to individual punishment even in the absence of prior domestic 
or international legislation providing for punishment or defining its 
extent.° 

The differing applicability of the rule nulla poena sine lege in interna- 
tional and municipal law, respectively, has the sanction of common sense 
as well as of history. The rule has flourished in comparatively well de- 
veloped legal systems.’ It has not been applied in primitive and immature 
systems of law. During the early development of the common-law system, 
offenses which shocked the moral sense of the community were retrospec- 
tively transformed into crimes for which individual punishment was 
exacted.* Indeed, Professor Radin tells us: 


5 See Transcript of International Military Tribunal, 16874 (1946). 
® Radin, International Crimes, 32 Iowa L. Rev. 33, 41 (1946). 

7 Hall, Nulla Poena sine Lege, 47 Yale L.J. 165, 178-80 (1937). 

* Radin, Anglo-American Legal History 241-42 (1936). 
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Most of the acts which are unmistakably crimes, acts like murder, robbery, rape, 
were punished for centuries although the detailed determination of just what acts 
were punishable under these names was found merely in custom and tradition and not 
in a statute. In other words, those who killed and robbed were punished because ordi- 
nary common sense and a general standard of conduct made their acts wrongful and 
dangerous and the perpetrators were not heard to say that they did not know the char- 
acter of their acts because no law had specifically prohibited them.° 


The strict and automatic application of the rule against retroactivity 
to an undeveloped legal system would, of course, have widened the gap 
between the developing moral sense of the community and its lagging legal 
institutions. It would have made society the prisoner of its own particu- 
larly limited legal history. It is a luxury which an immature legal system 
cannot afford. The moral in connection with our unfortunately primitive 
system of international law requires no extended elaboration.*° 

The mechanical application of nulla poena sine lege to protect the Nazi 
instigators of aggression would be inconsistent not only with the history 
of the doctrine, but also with its purpose. Behind the doctrine is the idea 
that it is unjust to._punish one who at the time he acted reasonably be- 
lieved that his conduct was not culpable.” But the Nazis had read and had 
not repudiated the Kellogg-Briand Pact, which had been solemnly signed 
by an earlier German government. They were aware of the other interna- 


tional formulations which either stated explicitly or implied that aggres- 
sive war was an international crime.” The Nazis, whatever their contempt 


* Radin, War Crimes and the Crime of War, 21 Va. Q. Rev. 497, 508 (1945). 


© In this connection, Mr. Justice Jackson in his opening statement argued: “It is true, of 
course, that we have no judicial precedent for the Charter. But International Law is more than 
a scholarly collection of abstract and immutable principles. It is an outgrowth of treaties 
and agreements between nations and of accepted customs. Yet every custom has its origin 
in some single act, and every agreement has to be initiated by the action of some state. Unless 
we are prepared to abandon every principle of growth for International Law, we cannot deny 
that our own day has the right to institute customs and to conclude agreements that will 
themselves become sources of a newer and strengthened International Law. International 
Law is not capable of development by the normal processes of legislation for there is no 
continuing international legislative authority. Innovations and revisions in Interna- 
tional Law are brought about by the action of governments designed to meet 
a change in circumstances. It grows, as did the Common Law, through decisions 
reached from time to time in adapting settled principles to new situations. The fact 
is that when the law evolves by the case method, as did the Common Law and as International 
Law must do, if it is to advance at all, it advances at the expense of those who wrongly guessed 
the law and learned too late their error. The law, so far as International Law can be decreed, 
had been clearly pronounced when these acts took place. Hence, I am not disturbed by the 
lack of judicial precedent for the inquiry we propose to conduct.” 1 Nazi Conspiracy and 
Aggression 165 (Office of United States Chief of Council for Prosecutie-. of Axis Criminality, 
1946), hereinafter cited as ‘(Nazi Conspiracy and Aggression.” 


* Hall, op. cit. supra note 7, at 171-72. 


™ An impressive list of such formulations are discussed in Glueck, The Nuremberg Trial 
and Aggressive War 25-34 (1946). 
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for the values of Western civilization, knew that under these previously 
defined international standards the launching of a modern war of ag- 
gression was an act of the highest culpability. Although in their domestic 
affairs they glorified war-making, in their international relations, prior to 
the attack on Poland, they pretended to defer to the world’s repugnance 
for war. Thus they repeatedly assured their neighbors and interested 
powers like the United States that they intended no aggression. To shield 
the Nazi leaders by applying a principle designed to protect men who 
acted without knowledge of their culpability would involve a monu- 
mental perversion of justice. The mechanical application of a Latin 
phrase, however important the value it enshrines, should not be permitted 
to victimize the moral sense of the peoples of the world. 

Nuremberg does not, in this view, stand or fall on the validity of the 
charge that the penalization of aggressive war had an ex post facto aspect. 
Even if this charge were conceded, it would not foreclose the considera- 
tion which appears to be the overriding one: Where, as in the case of the 
Nazi aggression, there has been a grave, deliberate, and flagrant violation 
of widely accepted standards; where such a violation necessarily involved 
death and misery for millions, it is more important to condemn and punish 
such conduct than to follow literally the principle against retroactivity. 
It is, to put it differently, more important to vindicate and crystallize 


the world’s repugnance for aggressive war than mechanically to apply 
nulla poena sine lege. 

It was reflection on these considerations which impelled Judge Wyzan- 
ski to withdraw his previous criticism and to approve the Charter’s* con- 
demnation of aggressive war as a crime. Judge Wyzanski also has offered 
a related explanation for the change in his position: 


The reasons for my change are that the failure of the international community to 
attach the criminal label to such universally condemned conduct would be more likely 
to promote arbitrary and discriminatory action by public authorities and to undermine 
confidence in the proposition that international agreements are made to be kept, than 
the failure of the international community to abide by the maxim that no act can be 
punished as a crime unless there was in advance of the act a specific criminal law." 


This is, of course, a value judgment on which men differ. The position 
of the critics of Nuremberg is assailable not merely because of their par- 
ticular choice of values but because they appear to have made that choice 
without considering the history and the purpose of the rule they invoke 


8 The Charter of the International Military Tribunal is set forth in 1 Nazi Conspiracy and 
Aggression 4. 


™4 Wyzanski, Nuremberg in Retrospect, 178 Atlantic Monthly 56 (Dec., 1946). 
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and the consequence of making it decisive in the particular context 
involved. 

There may, however, be objection to the claim that there was a general 
and unequivocal condemnation of aggressive war. It may be said that it is 
easy first to postulate a so-called international community and then to 
misjudge its moral sentiments. We know only too well that the standards 
which are embodied in lawyers’ documents are often not real in the world 
of international (or domestic) action. There may be argument that we are 
confusing formal standards with meaningful ones when we find a widely 
held repugnance for aggressive war prior to 1939. War in Europe had been 
almost as natural a relation as peace. Disputes had been resolved by force, 
in part because international law had not offered an effective alternative 
for securing the redress of even a legitimate grievance. The tradition of 
aggression and its moral acceptance in an area bristling with long stand- 
ing hates, fears, and rivalries, could not, it may be argued, be destroyed 
by a few formal pronouncements, such as the Kellogg-Briand Pact. Men 
did not object to aggression because they considered it wrong, but simply 
to an attack on their own country or on a country whose survival was 
identified with the interests of their country. In the actual environment 
of international relations, to talk of the moral condemnation of aggression 
is, we may be told, to find order and morality where only anarchy and 
amorality prevail. 

The foregoing argument raises questions whose detailed handling re- 
quires a knowledge of history and psychology well beyond my equipment. 
My intuition is to reject it not merely because it is a counsel of despair and 
anarchy which would undermine every international agreement. It denies 
any meaning to the whole network of arrangements for the pacific settle- 
ment of disputes devised between two world wars." It disregards the most 
solemn, widespread, and unequivoca] condemnations of aggression. It ig- 
nores the igniting appeal of the battle-cry ‘“‘a war to end wars.” It implies 
that a leader could have proclaimed a naked war of aggression to his 
people and received their applause. Even Hitler did not dare that 
expedient.” 

*s Note 12 supra. 


©In this connection it is significant that, with the exception of Mussolini’s attack on 
France in 1940, almost all of the wars involving a major power, from Italy’s attack on Ethiopia 
to Pearl Harbor, were justified by the aggressor nations as being in self-defense. The official 
Rome communique concerning the Italian attack against Ethiopia explained it as “necessary 
to repel the imminent Abyssinian threat.” Burns, Ethiopia and Italy 11 (1935). Similarly, 
Japan, among other reasons, urged self-defense as a justification for its attack in 
Manchuria. See Japan’s Case in the Sino-Japanese Dispute, Japan’s Delegation to 


[Footnotes 16 and 17 continued on following page] 
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But even if this gloomy approach had some basis in fact and even if 
there were a gap between the sentiment of the Pact of Paris and the actual 
sentiments of a substantial number of men or perhaps even of a majority 
of men, the enforcement of legal and moral standards which are higher 
than personal standards is one form of progress. Hypocrisy, it has been 
said, is an attempt to appear better than we are. The enforcement of a 
social standard which in this sense is hypocritical is an attempt to create 
a better social order. When a standard of conduct has been embodied and 
repeatedly reaffirmed, in the most solemn and unequivocal international 
formulations, it would be a dangerous invitation to anarchy to disavow 
it on the basis of doubtful conjectures as to the “‘real’”’ state of interna- 
tional psychology. There is the same necessity in international law, which 


exists in the municipal law, to give controlling effect to objective stand- 
ards. 


The foregoing discussion has indicated that even if Nuremberg involved 
a retroactive aspect, it was not a situation where the ex post facto doctrine 
could be properly applied. There is, moreover, an adequate technical 
answer to the ex post facto charge—an answer that was suggested by Mr. 
Justice Jackson in his opening statement and elaborated by M. de 
Menthon, the Chief Prosecutor for France."? War, whether or not it is 


the League of Nations 91 (1933). [The Italian and Japanese claims were rejected not only by 
the League of Nations but also by public opinion in the western world which loudly con- 
demned Japanese and Italian aggression. 133 Nation 352 (1931); 112 Literary Digest 5 (Jan. 23, 
1932); 26 Time 17 (Dec. a1, 1935); 142 Catholic World 358-59 (1939)]. See note 17 infra for 
Germany’s explanation of the German attack on Poland. The Soviet government’s announce- 
ment concerning the Finnish war claimed that the Soviets were defending themselves against 
a Finnish military attack: 34 Time 24 (Dec. 4, 1939). Although the Japanese in attempt- 
ing to justify Pearl Harbor did not explicitly claim a military attack by the United States, 
they did invoke the claim of self-defense. Hirohito’s address, New York Times, p. 2, col. 2 
(Dec. 8, 1941); Tojo’s address, id. at p. 5, col. 7. Mussolini, however, did not seek to justify 
his attack on France in 1940 by claiming self-defense. 6 Vital Speeches 510 (1940). The signifi- 
cance of Mussolini’s deviation is diluted by several considerations: (1) The military position of 
his enemies was so desperate that a claim of self-defense would have been preposterous; (2) 


Mussolini was not starting a war but joining an ally whom the world had already stigmatized 
as an aggressor. 


17 Hitler in his speech to the Reichstag after the German aggression against Poland sought 
to create the impression that the Poles had launched a military attack and that they were 
acting in self-defense. See de Roussy de Sales, Hitler, My New Order 687, 689 (1941). 


#8; Nazi Conspiracy and Aggression 164. 

**In making this argument at Nuremberg the French Prosecutor presented a bit of Pas- 
cal’s irony: 

“Why do you kill me?” 

“Don’t you live on the other side of the water? My friend, if you lived on this side, I would 
be an assassin, and it would be unjust to kill you as I am doing, but since you live on the 


other side, I am an honorable man, and this is just.”” Transcript of International Military 
Tribunal, at 2890-91. 
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waged chivalrously, inherently involves a series of acts which for mil- 
lennia have been denounced as crimes under every civilized legal system: 
deliberate mass killings, assaults, burning—acts that traditionally have 
been criminal even without the abominable sadism which the Nazis added. 
Prior to the Kellogg-Briand Pact and the international condemnation of 
war, these acts were nor punishable if they were an incident of any war, 
whether or not aggressive. Prior to these agreements, all wars were con- 
sidered legitimate national activity, which conferred a privilege to kill 
and destroy. However, when the nations of the world condemned aggres- 
sive war they destroyed that privilege. Thereafter, when the charge of 
murder was made against the instigators of aggression, i.e., the instigators 
of deliberate mass killings, they could not urge war as a justification and a 
defense ;?° the international community had solemnly declared that ag- 
gressive war was unjustified. Thus, for example, the deliberate killing 
of Frenchmen even in the course of a war involved a violation of the 
French laws against murder where the French had been the victims of 
aggression. Under this approach, the Kellogg-Briand Pact and similar 
agreements are important, not because they directly made aggressive war 
a crime, but because, by destroying it as a defense, they made the instiga- 
tors of aggression subject to the universal laws against murder. It is these 
ancient laws which are the basis for the punishment of aggression pre- 


scribed by the Charter. This argument may, in view of the broad issues 
raised by Nuremberg, seem unduly technical, but when lawyers insist on 
flexing their legalisms, one technicality breeds another. 

It may also be objected that this argument proves too much for it 
would make the common soldier of an aggressive nation as guilty as the 
chief of state. The criminal law has, however, customarily emphasized the 
knowledge and intention of the actor. The common soldier misled into the 


* This argument was foreshadowed by Mr. Henry L. Stimson’s analysis in 1932 of the 
legal effect of the Kellogg-Briand Pact. 

“War between nations was renounced by the signatories of the Kellog-Briand Pact. This 
means that it has become iegal throughout practically the entire world. It is no longer to be 
the source and subject of rights. It is no longer to be the principle around which duties, the 
conduct, and the rights of nations revolve. It is an illegal thing. Hereafter when two nations 
engage in armed conflict either one or both of them must be wrongdoers—violators of this 
general treaty law. We no longer draw a circle about them and treat them with the punctilios 
of the duelist’s code. Instead, we denounce them as lawbreakers. By that very act, we have 
made obsolete many legal precedents and have given the legal profession the task of reexam- 
ining many of its codes and treaties.’”’ See Glueck, op. cit. supra note 12, at 20-21. 


* Under this view, the invaded countries which did not sign the Charter and were not 
represented on the Tribunal, in effect authorized the Tribunal to enforce their laws, by ad- 
hering to the Charter prior to the beginning of the trial. Eighteen nations in addition to the 
four powers who formulated the Charter have adhered to the Charter. Jackson, The Nurem- 
berg Case 121 (1947). 
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belief that he was defending his country could be distinguished from the 
leaders who knowingly planned and launched the aggression. 

There is one further objection to the Charter’s condemnation of aggres- 
sive war that is related to the ex post facto problem—the absence of a 
widely accepted definition of aggression. During the interval between the 
two world wars, there was a serious divergence as to whether a comprehen- 
sive definition of aggression should be laid down in advance. Opponents of 
such a definition feared that it might become a “‘guidepost for the guilty.” 
Others urged that a definition of aggression, like definitions of crimes in 
municipal law, would promote certainty and security ;” and a number of 
states signed treaties incorporating such a definition.?*? The Charter, how- 
ever, neither adopted a pre-existing definition nor formulated a new one. 
It stated that aggression was a crime but did not state what aggression 
was. 

There are, of course, serious problems in formulating an appropriate 
definition of aggression, particularly under modern conditions of warfare, 
international insecurity, and disorganization. The difficulty is especially 
acute in connection with a nation’s rights to take action for what it con- 
siders to be self-defense—one of the points covered by the reservation of 
the United States and other countries to the Kellogg-Briand Pact.*4 The 
obvious danger is that the right to self-defense may be unilaterally con- 
strued as the right to protect any important national interest. 

These issues, although serious as abstractions, were not real at Nurem- 
berg. Anyone who studies the captured German documents, spread on 
record at Nuremberg, will be convinced of the absolute and unequivocal 
character of German aggression.** No one who recalls the comparative 
military position of Germany and its victims in 1939 can seriously urge 
that Germany was in any danger of, or feared, an attack, or that the war 
Germany launched was defensive or preventive.” Any doubt on that ques- 


* The problems involved in defining aggression are discussed in 2 Lauterpacht on Oppen- 
heim’s International Law 159-60 (1935), and authorities cited therein. 


%3 Ibid. 
4 Tbid., at 158; see also 20 Transactions of the Grotius Society 197-201 (1935). 


8: Nazi Conspiracy and Aggression 150-52, 673-733; Jackson, op. cit. supra note 21, 
at 131-47. For a similar German view, see Jaspers, The Significance of the Nuremberg Trials, 
22 Notre Dame Lawyer 150, 152-53 (1947). 


26; Nazi Conspiracy and Aggression 151, 680-97. Minister of War von Blomberg in a 
1937 directive stated: “The general political situation justifies the supposition that Germany 
need not consider an attack on any side. Grounds for this are, in addition to the lack of desire 
for war in almost all nations, particularly the Western Powers, the deficiencies in the prepared- 


ness for war in a number of states of Russia in particular.” Jackson, op. cit. supra note 21, at 
151. 
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tion would, moreover, be quickly resolved by a reading of the captured 
documents. In short, there is no definition of aggression which does not 
clearly cover Germany’s premeditated attack. 

On further analysis, the ex post facto objection has some paradoxical 
features. Here it is necessary to recall the background of the provision in 
the Charter providing for individual punishment of the instigators of 
aggression. This is a melancholy necessity, but our memories seem so 
short and appear to have been so blunted by savagery on a monumental 
scale, that they must be refreshed. Reliable evidence had indicated that 
the war had begun as a deliberate attempt by the Nazis to conquer and 
dominate Europe and perhaps the world. Reliable evidence had indicated 
that the Nazis had progressively violated the rules and usages of war, and 
that their unparalleled violations could not be justified under the most 
expansive conception of military necessity. 

This progressive abandonment of restraint and chivalry is typical of all 
wars, and infects, in varying degrees, both sides. It disturbed Grotius,?? 
and with even greater reason, must have profoundly disturbed the fram- 
ers of the Charter. Although the enormity of Nazi sadism was clear, it was 
equally clear that the conventions regulating the waging of war are at best 
a fragile barrier between the violence of war and its victims.** Moreover, 
with science’s multiplication of horror, a modern war, no matter how 
chivalrous, involves so much misery that to punish deviations from the 
conventions without punishing the instigators of an aggressive war seems 
like a mocking exercise in gentlemanly futility. Accordingly, what was re- 
quired was, as Mr. Justice Jackson emphasized,” the recognition that the 
supreme evil and the supreme crime lay in the launching of a war of 
aggression.*° 

With this as a background, the Allies could have chosen from the follow- 
ing possibilities in deciding what action to take with respect to the whole 
course of Nazi conduct: 

(1) To inflict no punishment either for crimes against the peace or for 
traditional war crimes. 

(2) To inflict punishment only for violations of the rules of war, with 
or without granting the opportunity for defense traditionally extended 
before such punishment has been imposed. 

27 West, Conscience and Society 186 (1945). 


*8 Goering attacked the Rules of Land Warfare as obsolete and inapplicable to a nation 
fighting a modern war. Transcript of International Military Tribunal, 5980-81. His point 
cannot be summarily dismissed. 


* Transcript of International Military Tribunal, at 53. 
3° The Tribunal concurred in this view. Ibid., at 16819. 
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(3) In addition to punishing for war crimes, to administer punishment 
for aggression, but through “executive justice,” that is, summary punish- 
ment without trial or opportunity for defense. 

(4) To administer punishment for aggression (as well as “war crimes’”’), 
but only according to predetermined standards of guilt and after the 
accused had been given a fair opportunity to be heard so that the innocent 
would not be punished with the guilty. This alternative, which was em- 
bodied in the Charter, was eloquently justified by Mr. Justice Jackson in 
his report to the President. 

Critics of Nuremberg, might, of course, logically argue that no punish- 
ment should have been inflicted for the launching of aggression because of 
the alleged absence of a clear international understanding that such action 
was to constitute a punishable crime. But the critics generally have not 
adopted that position. They appear to approve punishment for the instiga- 
tors of aggression. What they condemn is the use of the judicial process 
in the application of criteria of guilt and in the determination of penalties. 
Such procedure, the argument goes, brings the judiciary and the whole 
ideal of the rule of law into disrepute. 

This argument is in essence an objection to granting an accused the 
right to defend himself. It is an objection to precautionary measures de- 
signed to avoid mistakes—the condemning of men innocent under the 


applicable standards of guilt. It is inconsistent with the requirements 


3" “What shall we do with them? We could, of course, set them at large without a hearing. 
But it has cost unmeasured thousands of American lives to beat and bind these men. To free 
them without a trial would mock the dead and make cynics of the living. On the other hand, 
we could execute or otherwise punish them without a hearing. But undiscriminating executions 
or punishments without definite findings of guilt, fairly arrived at, would violate pledges 
repeatedly given, and would not set easily on the American conscience or be remembered by 
our children with pride. The only other course is to determine the innocence or guilt of the 
accused after a hearing as dispassionate as the times and horrors we deal with will permit, and 
upon a record that will leave our reasons and motives clear.”” Jackson, op. cit. supra note 21, 
at 8. 


3% See, e.g., The Nurnberg Novelty, op. cit. supra note 2. In “The Nurnberg Novelty,” 
the editors of Fortune Magazine, like many other critics of Nuremberg, point to the exile of 
Napoleon without trial as a precedent for the view that “executive justice” should have been 
administered to the top Nazis. There are, however, several significant differences in the two 
situations. The exile of one emperor raised completely different problems from those involved 
in devising a procedure for reaching all of the top Nazis indicted at Nuremberg (twenty-two) 
and the many more of intermediate importance who will be dealt with in subsequent proceed- 
ings on the basis of the principles embodied in the Charter. It, morever, is one thing to decree 
a tolerably pleasant exile for one man and another thing to condemn twenty-two leaders to 
execution without trial, as Fortune Magazine suggested. Finally, it may be appropriate to 
observe that in 1815 the whole network of arrangements for pacific solution of international 
disputes and the Kellogg-Briand Pact had not yet been adopted. The Congress of Vienna may 
have resorted to “executive measures” only because society had not yet formulated a standard 
which could have been applied in a trial. 
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of the Geneva Convention.** It is the endorsement of lynch law on an 
international scale. As Judge Parker has said, there is nothing in law, 
morals, or common sense to commend it.*4 The critics may label the 
Nuremberg trials as “political” rather than “legal,” if by that they mean 
a program involving the judicial application of principles of guilt defined 
by the executive. But it is difficult to see how they can view Nuremberg 
as more objectionable than a program of organized violence summarily 
implemented by the executive through the army or some other executive 
organ. 

There is another curious feature in the critics apparent preference for 
ex parte condemnation without trial—the notion that the judiciary is 
brought into disrepute no matter how fair and dignified the trial it pro- 
vides. No one who examines the Nuremberg record and the verdict, as 
many of the critics have not, will question the disinterestedness and the 
fairness of the Tribunal. Nevertheless, disrepute is said to result from the 
judges’ application of (allegedly) ex post facto law. In the case at hand it 
should be observed that even if the law were ex post facto, the judges did 
not make it. They simply applied the law formulated and embodied in the 
Charter by the executive representatives of the four Allied powers, in the 
same fashion as an administrative tribunal under American law applies 
the mandate of the legislature which created it. If there is to be criticism, 
it should be based on the fact that the executive made an ex post facto 
principle controlling, and not on the fact that the executive established a 
court to apply the principles in the light of the evidence produced at a 
fair trial. Defendants who are given a right to be heard may prove that 
even an allegedly retroactive standard is not applicable to them. How 
much more justification the criticism would have if the executive had not 
only formulated such a standard but had insisted on its application with- 
out the traditional guarantees which we extended to the domestic crimi- 
nal or the conventional war criminal who has been caught red-handed. 


33 Passing the question of whether all of the provisions of the Geneva Convention of 1929 
continue to operate after hostilities have ended [see in the Matter of Yamashita, 327 U.S. 1, 76 
(1946)] every consideration behind the convention’s requirement (Articles 54, 61, 66, 83) that 
prisoners of war accused of war crimes while hostilities are in progress be accorded a trial oper- 
ates even though hostilities have ended. There is, moreover, an additional consideration for 
insisting on a trial after hostilities are ended. The fear of immediate reprisal against his own 
forces no longer operates to check arbitrary action by the captor. 

Under the foregoing view, Mr. Justice Jackson’s argument that the prisoners at Nurem- 
berg, but for the Charter, would not have been entitled to any trial at all is open to question. 
Jackson, op. cit. supra note 21, at 121. The prisoners could have invoked the Geneva Conven- 
tion. See Ex Parte Quirin, 317 U.S. 1, 25 (1942). 


34 Parker, the Nuremberg Trial, 30 Am. Jud. Soc. 109, 113 (1946). 
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The Tribunal had not only the function of insuring a fair trial but also 
of applying the vague principles of guilt written into the Charter. The 
Charter did not, unfortunately perhaps, expressly provide for discrimina- 
tion between the major planners and instigators of aggression and the 
large bulk of the German people. Article 6a made the preparation, initia- 
tion, or waging of a war of aggression a crime against the peace. Read 
literally, it would have made every German who had worked in a war 
plant or had fought as a common soldier guilty of an international crime. 
The application of any such all-inclusive standard of guilt would have 
been objectionable. It would have ignored differences in power, knowl- 
edge, and freedom of choice, considerations which should be reflected in 
the application of standards of guilt. Accordingly, Mr. Justice Jackson 
in his opening statement*s made it clear that the prosecutions’ charges, 
insofar as they were based on Article 6a of the Charter, were directed only 
at the men who with knowledge had played major roles in the planning, 
launching, or waging of the Nazi war of aggression. 

The Tribunal, in applying section 6a, imposed even greater limitations. 
Thus, Fritsche, who had been chief of radio propaganda throughout the 
war, was nevertheless acquitted (with the Soviet judge dissenting), be- 
cause his role had been a comparatively insignificant one.** Moreover, 
Schacht, who had exercised broad powers in the economic-military field 
and who had made a central contribution to German rearmament as 
Minister of Economics and Plenipotentiary for Defense until 1937, and 
as President of the Reichsbank until 1939, was also acquitted because the 
Tribunal (with the Soviet judge again dissenting) was not satisfied that 
Schacht had been aware of a specific purpose to use the military machine 
for aggression.*’ Similarly, Funk, who had succeeded Schacht as Minister 
of Economics and as Plenipotentiary and who was found guilty of all the 
crimes defined by the Charter, including the ghoulish crime of arranging 
for the extraction of the gold fillings of concentration camp victims, was 
not condemned to death because his power and influence were dwarfed 
by the tremendous authority of Goering, his chief.* 

The limitations imposed by the Tribunal, which emphasized knowl- 
edge, influence, and the power to resist the compulsions of a police state, 
are particularly appropriate when charges of criminality are met with a 
defense which stresses coercion by the state. Exponents of executive 

35 Jackson, op. cit. supra note 21, at 33, 36. 

36 Transcript of International Military Tribunal, at 17068-69. 

37 Ibid., at 17022. 

3 Tbid., at 17013, 17016. 
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punishment would, I believe, approve the general criteria of limitation 
applied by the Tribunal however much debate there may be regarding the 
merits of the particular applications. Yet in the absence of the crystalliza- 
tion of specific issues as the result of taking of evidence and the opportu- 
nity for defense in an adversary proceeding, these necessary distinctions 
might not have been made. 

Professor Rheinstein finds, we have seen, a causal relationship between 
the Nuremberg trials and action on the part of the German Lander under 
the direction of the United States Military Government which he believes 
is arbitrary. This is not an appropriate place for a discussion of the merits 
of the denazification program. It does seem appropriate to observe that 
there is no evidence that the granting of a fair hearing at Nuremberg has 
promoted excesses in the denazification program. A priori, the opposite 
conclusion would seem in order. ‘‘It is not too much to hope,” said Mr. 
Justice Jackson, ‘‘that this example of full and fair hearing, and tranquil 
and discriminating judgment will do something toward strengthening the 
processes of justice in many countries.’’3* Moreover, the history of every 
defeated country and every liberated one suggests that excesses are the 
unavoidable accompaniment of readjustment. Quite apart from Nurem- 
berg, there is no reason to expect Germany to avoid this incident of re- 
covery from chaos. Nor is there any justification for a modern myth that 
would make Nuremberg the Pandora’s box of occupation difficulties. 

It is true, as Professor Rheinstein suggests, that Germans at Nurem- 
berg and under the denazification program have been punished for acts 
that were not only legal but praiseworthy under the Nazi law. The attack 
on Poland, Belsen, Buchenwald, Auschwitz, the enslavement and deg- 
radation of foreign labor, the whole train of organized outrage revealed 
by the record at Nuremberg, was legal and praiseworthy under the Nazi 
system. Indeed, it was the Nazi system. Yet the defendants themselves 
recognized that their own law could not override the requirements of 
international law and human decency. Hans Frank, formerly Governor- 
General of Poland, in his testimony before the tribunal stated: ‘A thou- 
sand years will pass and this guilt of Germany [for the extermination of 
the Jews] will still not be erased.’’*° The intimation that legality under the 
Nazi legal system should be a defense against international accountabil- 
ity is in essence a suggestion that we abandon all of the rules which have 
been painfully evolved to mitigate the excesses of war and to outlaw it. 


39 Final report to the President, quoted in Jackson, op. cit. supra note 21, at xvi. 
4 Transcript of International Military Tribunal, at 8099. 
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The logic of this suggestion again leads to the conclusion that the Nazis 
be immune from any punishment whatever.” 

Professor Rheinstein also finds that Nuremberg has impeded the 
restoration of law and order in Germany. One can speculate regarding the 
impact of Nuremberg on the imagination of thoughtful Germans.” The 
rubble of German cities and the regime of misery which is the legacy of 
Nazi aggression might, one would be entitled to hope, persuade the 
Germans that the architects of their chaos deserved punishment. In any 
event, one German philosopher, although recognizing, as all thoughtful 
men have, the difficulties of enforcing international standards of conduct 
in our primitive international order, has blessed the trials.4* Whatever the 
state of German cynicism about law and order and democracy, it is doubt- 
ful that the Nuremberg procedure has depreciated those ideals in the 
German imagination. Would the Germans have been less cynical about 
law and order if the Allies immediately after the war had drawn up an 
ex parte execution list without providing for judicial determination of 
guilt? There is not the slightest shred of proof that any of the other 
possible methods of dealing with the Nazi leaders would have made a 
greater contribution to the reintegration of Germany into the civilized 
world. 

There is one criticism in the current debate which is more troublesome. 


4*T wish to make it clear that Professor Rheinstein in his book review did not take the 
position that “legality” under the Nazi system should be a defense to the Nazi leaders who had 
decreed that torture, murder, and inhumanity should be “‘legal.”” He has, moreover, in con- 
versation, emphasized that in his view this defense should be open only to the mass of little 
fellows. Although a distinction between the Nazi leaders and the Nazi masses is desirable (see 
supra, p. 466), it would not be desirable to rest the protection of insignificant Nazis on the 
ground that their conduct was “legal” under the Nazi system. Such a justification too easily 
becomes a plea of superior orders and tends to ignore the quality of the allegedly legal acts. 
A hypothetical case’will illustrate the nature of the difficulty : suppose a German concentration 
camp guard acting “legally” deliberately tortured and killed Poles in the camp. Should the 
combination of the guard’s insignificance and the “legality’’ of his conduct automatically 
immunize him? Even making the further assumption, that the guard was acting under specific 
orders and that his disobedience might have meant his death, we know from the life-boat cases 
and the rules of war, that self-preservation is not necessarily the final law. Cf. Hitchler, Neces- 
sity as a Defense in Criminal Cases, 33 Dick. L. Rev. 138 (1929); 50 Harv. L. Rev. 982 (1937); 
Cal. Pen. Code (Deering, 1937) § 26; Sophocles, Antigone. 

International prosecution of action required by the commands of a police state raises a 
serious ethical problem which becomes more acute as prosecution moves away from the leaders. 
The proper treatment of this problem would in my judgment require a more flexible and dis- 
criminating standard than legality under the Nazi system even if that standard were applied in 
the light of the actor’s knowledge and responsibility. 


# Informal advice from the Department of State indicates that polls have been conducted 
among the Germans to determine their reaction to the Nuremberg trials. Unfortunately, the 
Department could not make the results of these polls available in time for inclusion in this 
note. 


43 Jaspers, op. cit. supra note 21. 
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It is, in my judgment, the central difficulty of Nuremberg: The governing 
law has not been equally applied. The standards of guilt have been applied 
only to the enemy. They have not been applied to our Allies or to our- 
selves. The Russians are not forced to defend their operations in Finland 
or Poland. We are not required to justify Hiroshima.‘* The barbarity of 
the Nazis and the fact that it was their aggression which unleashed the 
whole chain of horrors strengthens our relative moral position. But while 
this justifies the actual application of a unilateral standard at Nuremberg 
it cannot conceal the imperfect character of such a standard. 

Nuremberg, however, merely reflects that inequality; it did not produce 
it. The inequality is the product-of a primitive international order. The 
victor, long before Nuremberg, has applied a unilateral standard in, for 
example, dealing with traditional war crimes. He has punished the un- 
chivalrous conduct of the enemy; the same conduct by his own forces has 
largely gone unpunished. Unless we had been prepared to comb our own 
ranks for violators of the rules of war, the logic of the inequality argument 
would have required us to give the Nazis complete immunity, for all of 
their crimes—traditional war crimes as well as crimes against the peace. 
Even the critics shrink from this position. We can justifiably abandon it 
for the reasons already given, the enormous greater depravity of the 
Nazis, and the fact that they deliberately launched the aggression without 
which our comparatively minor deviations from accepted usages would 
not have occurred. 

This inequality will persist until we have succeeded in the central task 
of our time—the building of a just, universal, and enforceable system of 
international law. The Nuremberg trials, like the San Francisco Confer- 
ence, should be viewed as a dedication to this task. Nuremberg can be an 
important symbol helping in its achievement. And if we succeed, Nurem- 
berg will stand as a great landmark in the struggle for an orderly, peaceful, 
and just international system. If we fail, we shall hear again—and this 
time from the rubble of the world—an attack on Nuremberg as power 
pretending to be justice. 


44 See Compton, If the Atomic Bomb Had Not Been Used, 178 Atlantic Monthly 54 (Dec., 
1946). 
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NOTES 


NEW CIVIL LIABILITIES UNDER SECURITIES 
AND EXCHANGE ACT RULES 


Most courts have held that a director, although a fiduciary of the corpora- 
tion, owes no fiduciary duty to its shareholders personally, and may deal with 
them at arm’s length in the purchase of their shares. Only in a minority of 
jurisdictions is a duty of disclosure and fair dealing placed upon directors in 
such transactions.’ Federal securities legislation has contributed to the exten- 
sion and enforcement of fiduciary duties in several ways,’ but until recently 
insiders buying unlisted securities were able to use their inside information to 
the detriment of the shareholders from whom they purchased, so long as their 
conduct did not involve a breach of the limited fiduciary obligations imposed by 
state courts. 

In an attempt to cope with this and other deceptive practices, the Securities 
and Exchange Commission, in 1942, adopted Rule X-10B-5,4 under Section 
10(b)5 of the Securities and Exchange Act of 1934. This section prohibits 
“manipulative or deceptive” devices employed in connection with the purchase 
and sale of securities and in contravention of the rules and regulations of the 
SEC. Rule X-10B-5, defining such manipulative or deceptive devices, makes it 
unlawful: 


.... for any person directly or indirectly 
(1) to employ any device, scheme, or artifice to defraud 
(2) to make any untrue statement of a material fact, or to omit to state a material 
fact necessary in order to make the statements made, in the light of the cir- 
cumstances under which they were made, not misleading, or 


* Berle and Means, The Modern Corporation and Private Property 224, 225 (1932); Ballan- 
tine, Corporations 212 (1946). 


* Ballantine, Corporations 213 (1946). 


3Section 16(b) of the Securities and Exchange Act of 1934 provides that a director’s 
profits from the purchase and resale within six months of his corporation’s listed shares may be 
captured by the corporation. 48 Stat. 896 (1934), 15 U.S.C.A. § 78p (1941). See Smolowe v. 
Delendo Corp., 136 F. 2d 231 (C.C.A. ad, 1943), cert. den. 320 U.S. 751 (1943). Withholding 
of material facts in the sale—but not the purchase—of both listed and unlisted securities 
has been made unlawful by Section 17(a) of the Securities Act of 1933. 48 Stat. 84 (1934), 
15 U.S.C.A. § 77q (1941). And manipulative practices by brokers and dealers are prohibited 
by Section 15(c) 1 of the Securities and Exchange Act of 1934. 48 Stat. 895 (1934), amended 
49 Stat. 1377 (1936), 15 U.S.C.A. § 780 (1941). 


4 General Rules and Regulations under the Securities and Exchange Act of 1934 (1946). 
5 48 Stat. 891 (1934), 15 U.S.C.A. § 78j (1941). 
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(3) to engage in any act, practice, or course of business which operates or would 
operate as a fraud or deceit upon any person 
in connection with the purchase or sale of any security. 


Violations of this rule have constituted the basis of a number of injunctive 
actions by the SEC, most of which have terminated in consent decrees.* More- 
over, a new and more effective remedy will become available to shareholders 
injured by insiders who violate the rule if four recent federal district court 
decisions are upheld. It was decided in each of the cases that a violation of Rule 
X-10B-5 creates a civil cause of action in the injured shareholder against the 
violator. 

In the principal case, Kardon v. National Gypsum Company,’ the plaintiffs 
alleged that the defendant directors induced them to sell their shares to the 
directors without disclosing that negotiations were pending with the National 
Gypsum Company for the sale of some of the corporate assets and for contracts 
governing future business relations between them. It was also alleged that the 
National Gypsum Company was a party to this scheme, and that since the 
mails and other instruments of interstate commerce were used, this conduct was 
a violation of Section 10(b) of the Securities and Exchange Act of 1934 and of 
Rule X-10B-5. The plaintiffs sought damages for the injury resulting from the 
statutory violation, or, alternatively, an accounting under Section 29(b) of the 
act.* The court, denying a motion to dismiss for lack of jurisdiction over the de- 
fendants, who were served with process in New York and Michigan respectively, 
held that a private cause of action for damages exists as a result of the violation 
of Section 10(b). Consequently it held that the jurisdiction of the court was 
properly invoked under Section 27 of the act,’ which authorizes service of 
process anywhere in the United States in suits “to enforce any liability or duty 
created by this title or rules and regulations thereunder.” 

The other three cases also involved private actions for violation of Rule 
X-10B-5. In the first case, the court, relying on the decision in the Kardon case, 
also denied a motion to dismiss for lack of jurisdiction and upheld civil liabil- 
ity for violation of the rule."® An oral decision in the second case—a shareholder 

6 Tenth Annual Report of the Securities and Exchange Commission 82 (1945); see Purcell, 


Foster, and Hill, Enforcing the Accountability of Corporate Management and Related Activi- 
ties of the Securities and Exchange Commission, 32 Va. L. Rev. 497, 551-54 (1946). 

769 F. Supp. 512 (Pa., 1946). 

8 48 Stat. 903 (1934), amended 52 Stat. 1076 (1938), 15 U.S.C.A. §78cc (1941). 

9 48 Stat. 902 (1934), amended 49 Stat. 921 (1936), 15 U.S.C.A. § 78aa (1941). 

© The court’s decision took the form of a letter to counsel. Fifth-Third Union Trust Co. v. 
Block, Civil Action No. 1507 (S.D. Ohio, 1946). The plaintiff had alleged that the defendants— 
directors and officers of the corporation of which the plaintiff’s mentally incompetent ward was 
a shareholder—induced the ward to believe that the shares were worth far less than their 
actual value, purchased his shares through a broker without disclosing their identity, and 
resold them a week later for seven times as much as they paid for them. Relying on the decision 
in the Kardon case, the court denied a motion to dismiss for lack of jurisdiction and thus 
upheld a private cause of action for damages for breach of Section 10(b) of the Securities and 
Exchange Act of 1934. 
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derivative suit—denied a similar motion to dismiss," and in the third case the 
court not only upheld the liability of directors for a breach of the fiduciary 
standards of Rule X-10B-5 but also extended liability to the brokers involved.” 
Although the complaint in each of the cases spells out what amounts to a com- 
mon law action for fraud and deceit, the comparative ease of proving a material 
non-disclosure, the uncertainty of relief in the state courts, and the broad federal 
jurisdiction over multiple out-of-state defendants, make the federal statutory 
cause of action much more attractive. But whether a federal court can assume 
jurisdiction depends in turn upon whether a private cause of action exists for a 
violation of the federal statute. 

The court in the Kardon case stated that a private cause of action for viola- 
tion of the rule was created in two ways: first, through the common law rule of 
civil liability for violation of a statutory duty designed to protect the class of 
persons to which the plaintiff belongs; second, under Section 29(b) of the Securi- 
ties and Exchange Act," which provides that contracts in violation of any sec- 
tion of the act shall be void. 

Tn upholding common law liability for breach of a statutory duty, the court, 
applying conventional tort doctrines, declared that “the disregard of the com- 
mand of a statute is a wrongful act and a tort,”"4 and quoted from the Re- 
statement of Torts's in support of the doctrine that one who violates a statutory 
duty and thereby brings about the harm which the statute was designed to pre- 
vent becomes liable to a member of the class of persons whom the statute was 
intended to protect.'® Statutory liability of this nature has most often been in- 
voked in personal injury cases, and it is usually said that violation of a statu- 
tory duty is negligence per se.’? But holding that the violation of a statute is 
negligence per se is equivalent to creating a direct civil liability based solely 
upon the violation of the statute."* Moreover, there are a number of cases in 
which liability of this nature has been imposed for injuries to property rights 
rather than to personal rights."® Indeed, in several cases where an action based 
upon negligence would have been unsuccessful it has been held that the viola- 


"t Slavin v. Germantown Fire Insurance Co., Civil Action No. 6564 (E.D. Pa., 1946). 
" Fry v. Schumaker, C.C.H. Sec. Act. Serv. 90366 (1947). 

"3 48 Stat. 903 (1934), amended 52 Stat. 1076 (1938), 15 U.S.C.A. § 78cc (1941). 

4 Kardon v. National Gypsum Co., 69 F. Supp. 512, 513 (Pa., 1946). 

*S 2 Rest., Torts § 286 (1934). 

*6 Prosser, Torts § 39 (1941); Harper, Torts § 78 (1933). 


'T Ibid.; see also Lowndes, Civil Liability Created by Criminal Legislation, 16 Minn. L. 
Rev. 361 (1932); The Effect of Penal Statutes on Civil Liability, 32 Col. L. Rev. 712 (1932). 

8 Lowndes, op. cit. supra note 17. 

*9 Abounader v. Strohmeyer & Arpe Co., 243 N.Y. 458, 154 N.E. 309 (1926); P. G. Farm 
v. Newton By-Products Mfg. Co., 248 N.Y. 293, 162 N.E. 84 (1928); Tarrance v. Chapman, 


196 Ala. 88, 71 So. 707 (1916); Mazzetti v. Armour & Co., 75 Wash. 622, 135 Pac. 633 (1913); 
cf. Steckler v. Pennroad Corp., 136 F. 2d 197 (C.C.A. 3d, 1943). 
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tion of a statute in itself constitutes a basis for civil liability. In the Kardon 
case the conduct complained of was in violation of Section 10(b) of the statute 
and the shareholder plaintiff was a member of the class (investors) which Sec- 
tion 10(b) of the statute is designed to protect. Unless a contrary intention of 
Congress is manifest, it would appear that the alleged breach created in the 
injured party a private cause of action. 

Such a contrary intention has been found in the fact that Congress expressly 
created civil liability for violations of three other sections of the act. It has been 
argued that if Congress had also intended that civil liability should be a conse- 
quence of a violation of this section it would have so provided.” The court in 
the Kardon case, in rejecting the applicability of the maxim, expressio unius est 
exclusio alierius, which epitomizes such an argument, asserted that in view of 
the general purpose of the act, the mere omission of an express provision for civil 
liability is not sufficient to negative a liability which normally, by virtue of 
the basic principles of tort law, results from the doing of the prohibited act. This 
assertion is supported by a number of cases which have severely limited the ap- 
plicability of the maxim.” Moreover, the view that Congress did not intend to 
deny a private right of action for a violation of Section 10(b) when it expressly 
provided for a civil cause of action in other sections is substantiated by an exam- 
ination of Sections 9(e) ,?* 16(b)*4 and 18(a)**—the three sections which expressly 
provide for private causes of action. These sections deal with special matters; 
they provide for less restricted recovery than would be possible at common law; 
they prescribe special rules as to the burden of proof and a shorter statute of 


limitations.” When these provisions are viewed in the light of the broad pur- 
poses of the statute and the large area in which it was intended that protection 


In Texas & Pacific Ry. Co. v. Rigsby, 241 U.S. 33, 39 (1916), the Supreme Court said, 
“A disregard of the command of a statute is a wrongful act, and where it results in damage to 
one of the class for whose especial benefit the statute was enacted, the right to recover damages 
from the party in default is implied ” See also Narramore v. Cleveland,C., C. & St. L. Ry. 
Co., 96 Fed. 298 (C.C.A. 6th, 1899); Zaskowski v. American Steel & Wire Co., 258 Fed. 9 
(C.C.A. 6th, 1918); Donaldson v. Tuscon Gas, Electric Light & Power Co., 14 F. Supp. 246 
(Ariz., 1935); Armour v. Wanamaker, 202 Fed. 423 (C.C.A. 3d, 1913); Annis v. Britton, 232 
Mich. 291, 205 N.W. 128 (1925); Meshbesher v. Channellene Oil & Mfg. Co., 107 Minn. 104, 
119 N.W. 428 (1909); Ives v. Welden, 114 Iowa 476, 87 N.W. 408 (1901). 


#* SEC Action against Fraudulent Purchasers of Securities, 597 Harv. L. Rev. 769, 779 (1946); 
see SEC v. Long Island Lighting Co., 148 F. 2d 252 (C.C.A. 2d, 1945). 


* United States v. Barnes, 222 U.S. 513 (1912); Springer v. Government of the Philip- 
pine Islands, 277 U.S. 189 (1928); Neuberger v. Com’r of Int. Rev., 311 U.S. 83 (1940); 
SEC v. Joiner Leasing Corp., 320 U.S. 344 (1943); Bland v. Com’r of Int. Rev., 102 F. 2d 157 
(C.C.A. 7th, 1939), cert. den. 308 U.S. 563 (1939); New York v. Davis, 7 F. 2d 566, 575 
(C.C.A. 2d, 1925); Collins v. Russell, 114 F. 2d 334, 337 (C.C.A. 8th, 1940). 


3 48 Stat. 890 (1934), 15 U.S.C.A. § 78i (1941). 
*4 48 Stat. 896 (1934), 15 U.S.C.A. § 78p (1941). 
5 48 Stat. 897 (1934), 15 U.S.C.A. § 78r (1941). 


* See dissenting opinion of Judge Clark in Baird v. Franklin, 141 F. 2d 238, 245 (C.C.A. 
ad, 1944). 





NOTES 475 


be made “reasonably complete and effective,’’’ it becomes clear that reference 
to special civil actions in some sections was not intended to exclude a private 
cause of action in others. Added support for this view is to be found in Section 
28(a) of the act, which says, “The rights and remedies provided by this title 
shall be in addition to any and all other rights and remedies that may exist at 
law or in equity 

Direct authority for upholding civil liability for a breach of a duty created 
by a section of the Securities and Exchange Act may be found in Baird ». 
Franklin, a case in which investors brought an action against the New York 
Stock Exchange, claiming that a failure of the Exchange to enforce its rules con- 
stituted a violation of Section 6(b) of the Securities and Exchange Act.’° The 
entire court agreed that a private cause of action could be maintained for the 
violation of Section 6(b) of the act, although the majority found that the plain- 
tiffs had failed to sustain the burden of proving damages.** As in the Kardon 
case, the jurisdiction of the court was upheld under Section 27 of the act.# 

Apart from the common law remedy for the breach of a statutory duty, the 
court in the Kardon case found another remedy, for the alleged violation of Sec- 
tion 10(b), under Section 29(b) of the Securities and Exchange Act, which pro- 
vides that contracts in violation of any provision of the act shall be void. The 
court ruled that ‘“‘a statutory enactment that a contract of a certain kind shall 
be void almost necessarily implies a remedy in respect to it,”4 and pointed out 
that the 1938 amendment to this section clearly indicates that Congress in- 
tended the original statute to be interpreted as providing for suits by private 
parties.35 

In 1938 Section 29(b) was amended* by adding a proviso prescribing the 
same statute of limitation for an action brought under Section 29(b) for viola- 
tion of Section 1537 as for ari action brought directly under Section 9(e),3* which 

27 See statement of the necessity for regulation in Section 2 of the Securities and Ex” 
change Act of 1934. 48 Stat. 881 (1934), 15 U.S.C.A. § 78b (1941). 

8 48 Stat. 903 (1934), 15 U.S.C.A. § 78bb (1941). 

29 141 F. ad 238 (C.C.A. ad, 1944). 3° 48 Stat. 886 (1934), 15 U.S.C.A. § 78f (1941). 

3 Baird v. Franklin, 141 F. 2d 238, 239 (C.C.A. 2d, 1944). 


32 48 Stat. 902 (1934), amended 49 Stat. 921 (1936), 15 U.S.C.A. § 78aa (1941). The Su- 
preme Court in Deckert v. Independent Shares Corp., 311 U.S. 282 (1940), upheld the juris- 
diction of the district court under the almost identical provisions of Section 22 of the Securities 
Act of 1933. The question of jurisdiction in that case also depended only upon whether there 
was a violation of a duty created by any section of the act. 


33 48 Stat. 903 (1934), amended 52 Stat. 1076 (1938), 15 U.S.C.A. § 78cc (1941). 
34 Kardon v. National Gypsum Co., 69 F. Supp. 512, 514 (Pa., 1946). 


35 The court relied on Geismer v. Bond and Goodwin, 40 F. Supp. 876, 878 (N.Y., 1941); 
see Oppenheimer v. F. J. Young & Co., 144 F. 2d 387 (C.C.A. ad, 1944). 


¥ 52 Stat. 1076 (1938). 
37 48 Stat. 895 (1934), amended 49 Stat. 1377 (1936), 15 U.S.C.A. § 780 (1941). 
38 48 Stat. 890 (1934), 15 U.S.C.A. § 78i (1941). 
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also makes unlawful certain manipulative practices of brokers and dealers. The 
amendment thus confirms the view that the original Section 29(b) provided for 
a cause of action for violations of other sections of the act where a contract was 
involved. This interpretation was upheld by the Second Circuit Court of Ap- 
peals in Goldstein v. Groesbeck,*® a case arising under the Public Utilities Holding 
Company Act. The court, after declaring the contract void under Section 
26(b),4° held that the plaintiff was entitled to a remedy in damages, saying, 
“ _... § 26 is incomplete if not ineffective, unless it is considered to authorize 
A useful analogy in favor of this interpretation may be found in 
§ 29 of the Securities and Exchange Act of 1934 which is virtually identical with 
§ 26 of the Utility Act, for it is now clear from the 1938 amendment to § 29 that 
Congress intended a right of recovery thereunder.’’# 
Thus the precedents seem to support the decision in the Kardon case granting 
a remedy for an injury sustained as a result of conduct in violation of Section 
10(b) of the Securities and Exchange Act, both under the common law rule 


creating civil liability for breach of a statutory duty and under Section 29(b) 
of the act.# 


39 142 F. 2d 422 (C.C.A. ad, 1944), cert. den. 323 U.S. 737 (1944). 
# 49 Stat. 836 (1935), 15 U.S.C.A. § 792 (1941). 
4* Goldstein v. Groesbeck, 142 F. 2d 422, 426-27 (C.C.A. 2d, 1944). 


42 The recent opinion of the Delaware district court in Downing v. Howard, 68 F. Supp. 6 
(Del., 1946), however, contains statements which conflict with those of the Kardon case. The 
court distinguished Goldstein v. Groesbeck and dismissed the complaint of a plaintiff in a 
derivative suit who sought an accounting under Section 26 of the Holding Company Act, or, 
alternatively, damages for violation of Section 4 of that act. It was alleged that the corpora- 
tion suffered damages to an amount in excess of $100,000,000 because of depreciation in the 
value of the securities held by the corporation resulting from manipulations by the directors 
during a period in which it failed to register under the Public Utility Holding Company Act. 
The court, sustaining a motion to dismiss, held that since no cause of action was stated under 
the act, federal jurisdiction could not be invoked. The court argued, first, that the damages 
could not be said to be a result of a failure to register, because the conduct of the directors 
would have been legal if the corporation had registered; second, that because there were no 
illegal contracts involved, the plaintiff could not maintain an action under Section 29(b) of 
the act; third, that since there was no express provision in Section 4 of the act for civil liability, 
whereas civil liability was expressly provided in other sections, the plaintiff could not recover 
in a private cause of action; and fourth, that Section 4 is regulatory and only penal liabilities 
ensue from a violation of that section. 

The decision hinged on the issue of damages. If the alleged damages were not the result of 
the statutory violation then neither of the alternative claims stated a valid cause of action. 
On the other hand the facts of the case do not completely reject the possibility that the 
securities would not have declined in value if the corporation had registered and had become 
subject to the regulation of the SEC. Had the plaintiffs alleged specific acts of the directors 
which damaged the corporation and which would have been subject to the regulation of the 
SEC if the corporation had registered, it is possible that their complaint might have been 
sustained. Although the corporation may not have entered into any contracts in violation of 
Section 4 (a) (2), as the corporation did in the Goldstein case, its holding and voting of securi- 
ties in subsidiaries was in violation of Section 4 (a) (6). If the plaintiffs could have shown that 
this conduct would have been prevented by regulation of the SEC, they would have been 
entitled to relief under the common law rule creating civil liability for the breach of a statutory 
duty. Although the expressions in the opinion in respect to the maxim expressio unius est 





NOTES 477 


The cases suggest that the remedies of shareholders may be extended in other 
similar transactions which involve violations of the rules and regulations of the 
Securities and Exchange Commission. One such extension of civil liability 
under Rule X-10B-s5 is the application of the rule to transactions between direc- 
tors and the corporation rather than between directors and shareholders.‘ Al- 
though a director already owes a duty of fair dealing and disclosure to the 
corporation, a federal statutory remedy for shareholders might prove more effec- 
tive than an attempt to enforce that duty in the state courts, especially since 
the SEC as a potential amicus curiae can command much greater legal resources 
than the average shareholder. Thus a shareholder’s derivative suit might be 
entertained under Rule X-10B-5 against a director or a promoter who obtained 
shares from the corporation for an inadequate consideration and without dis- 
closure. 

Similarly, a duty of disclosure has already been placed on directors in buying 
shares for the corporation. The leading case of this type under Rule X-10B-5 
has been the Ward La France Truck Corporation case,‘4 in which shares were 
purchased for the corporation at $3 to $6 per share when secret negotiations 
were pending to sell the controlling shares for $45 per share and to liquidate at a 
figure which would give the shareholders $25 per share. The situation was cor- 
rected without litigation and the shareholders recompensed after the SEC had 
stated that the purchase of the securities under these circumstances without 
disclosure constituted a violation of Rule X-10B-5. The increasing number of 
transactions in which shares are purchased for the corporation where the in- 
siders have secret information indicating that their value is greater than the 
market price has led the SEC to report that ‘‘the need for more drastic action to 
prevent violations of this type is becoming increasingly apparent.”* A share- 
holder class suit in the federal courts under Rule X-10B-5, possibly with the 
aid of the SEC in notifying the parties, might prove an effective remedy for 
shareholders who sell under these circumstances.“ 


oe 


meee ee 


exclusio alterius are dicta, if it had been held that the damages were caused by a violation 
of the statute the application of the maxim would have been an obstacle to recovery by the plain- 
tiffs. Similarly the contention that Section 4 is a regulatory provision is also dictum, although 
that contention, too, might become important if the issue of damages had been resolved differ- 
ently. But a closer examination of the Holding Company Act would reveal that Congress did 
not intend to deny civil liability for violation of Section 4, either when it expressly provided 
civil liability for violation of other sections or when it provided other penalties for failure to 
register under the act. 


43 See Slavin v. Germantown Fire Insurance Co., Civil Action No. 6564 (E.D. Pa., 1946). 


44 Matter of Purchase and Retirement of Ward La France Truck Corp. Class “A” and Class 
“B” Stocks, Securities Exchange Act Release No. 3445 (1943). 

48 Tenth Annual Report of the Securities and Exchange Commission 82 (1945). See SEC 
Action against Fraudulent Purchasers of Securities, 59 Harv. L. Rev. 769 (1946). 

“ The purchase by a corporation of its own preferred shares when dividends are in arrears 
is a special case of the type under discussion. Since unpaid cumulative dividends tend to 
depress the market for preferred shares, the directors of the issuing corporation, allied pri- 
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Civil liability might also be extended to promotors, brokers, and dealers. The 
SEC has prosecuted a large number of criminal actions against such insiders for 
various types of fraudulent schemes.‘’ In such situations there usually is a civil 
remedy available to the defrauded investor in the state courts. The cause of ac- 
tion in the federal courts, however, might prove more effective here for the same 
reasons which make it more attractive in other actions for violation of a federal 
statutory fiduciary duty. Thus, relief may be provided for shareholders de- 
frauded by “Ponzi” schemes, bucket shops,* false investment advice, market 
manipulations, and other broker-dealer violations of various provisions of the 
federal securities acts.5° In fact each section of the several federal securities 
acts in which certain conduct is made unlawful, and in which no exclusive 
remedy is provided, might become the basis of civil actions of the type under 
discussion, provided the section is designed for the protection of investors. 

It is possible, however, that the federal courts may be reluctant to uphold the 
commission’s broad quasi-legislative powers. They may set aside as being 
beyond the Congressional grant of authority™ rules which the SEC may pro- 
mulgate. Further, courts may be reluctant to allow personal recovery of large 
sums against corporate directors and officers or to impose burdensome or uncer- 
tain duties of disclosure upon them. The courts may adopt measures of damages 
which will tend to discourage such actions.” Finally, the general political trend 
may reduce the effectiveness of government regulation of manipulative prac- 


marily with the common stockholders, find corporate purchase of the preferred stock under 
these circumstances attractive, particularly if the prospects of a more prosperous future sug- 
gest that dividends will be available to the common if the preferred arrearages can be elimi- 
nated. If there has been an actual misrepresentation or a significant lack of disclosure in the 
purchase of the corporation’s shares, the directors might become liable, under Rule X-10B-5 
and the decision in the Kardon case upholding civil liability for its violation, to the share- 
holders from whom they purchased the shares. See Purchase by a Corporation of Its Own 
Preferred Shares with Dividends in Arrears, 14 Univ. Chi. L. Rev. 66 (1947). 


47 “Most of the cases developed by the Commission involve fraud in the sale of securities. 
These are prosecuted for the most part under Section 17(a) of the Securities Act of 1933 
In the last few years there has been a distinct increase in prosecutions under the Securities and 
Exchange Act, particularly Sections 10(b) and 15(c).”” Tenth Annual Report of the Securities 
and Exchange Commission 189-90 (1945). 


# The name “Ponzi” is given to a scheme in which the investor is induced to buy additional 
shares by the payment of dividends out of capital on shares he already holds. Tenth Annual 
Report of the Securities and Exchange Commission 190 (1945). 


49 This scheme consists of pretending to purchase securities for a customer and deliberately 
failing to acquire them. If the price drops the security is purchased and delivered to the cus- 
tomer at the initial price. If the price rises he is persuaded to sell out and invest in another 
security. The process is continued until the customer’s funds are depleted. Tenth Annual Re- 
port of the Securities and Exchange Commission 192 (1945). 


5° Thid., 190-96. 


5: SEC v. Chenery Corp., 318 U.S. 80 (1943); see Stock Purchases by Directors during 
Voluntary Reorganization, 10 Univ. Chi. L. Rev. 70-73 (1942); 14 Univ. Chi. L. Rev. 75 
(1946), noting Chenery Corp. v. SEC, 154 F. 2d 6 (App. D.C., 1945). 


52 See 2 Bonbright, The Valuation of Property 808 (1937). 
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tices in the purchase and sale of securities. It is possible, therefore, that civil 
liability will be recognized in only the most flagrant situations, such as in the 
Kardon case, and further extensions of this type of investor protection will have 
to await another period like the one that brought about the original federal 
securities legislation. 


JUDICIAL INTERVENTION IN INTERNAL 
AFFAIRS OF LABOR UNIONS 


In a recent Illinois case a member of a labor union appealed to the courts for 
the redress of a grievance against the organization." This litigation again illus- 
trates the need for a forum appropriate for the consideration of intra-union 
disputes in an industrial society where more and more workers are abandoning 
individual bargaining in favor of institutional representation. 

For controlling the internal affairs of trade unions, Anglo-American juris- 
prudence has developed no body of law separate and distinct from that applied 
to any other type of voluntary association.? And the general rule is that volun- 
tary non-profit associations are self-governing organizations whose private 
affairs are not subject to judicial review.’ In taking this position, the courts have 
stressed certain similarities between social and labor organizations, while they 
have ignored significant functional differences, as well as the quasi-public na- 
ture of unions.‘ Thus the bulk of labor unions, being unincorporated, are treated 
like churches and lodges, while the occasional incorporated union is subject to 
the rules governing any other corporation.’ This approach seems a bit unrealistic 
when applied to the settlement of disputes concerning the internal administra- 
tion by unions of matters like admission to membership,* expulsion and other 


* Morgan v. Local 1150, United Electrical, Radio and Machine Workers of America, de- 
cided Dec. 31, 1946 (Ill. App., 1st Dist.) (unreported). 


21 Teller, Labor Disputes and Collective Bargaining 159 (1940). 
3 Wrightington, Unincorporated Associations and Business Trusts 320 (1923). 


4In contrast to membership in a fraternal order, which can properly be termed a volun- 
tary association, approximately 6,300,000 workers in the United States in 1945 were covered 
by closed- or union-shop agreements by which union membership was made a condition of 
employment. An estimated 3,900,000 additional employees were covered by maintenance-of- 
membership provisions under which continued union membership was obligatory during the 
life of the contract. Extent of Collective Bargaining and Union Recognition in 1945, 62 
Monthly Lab. Rev. 567, 567-69 (1946). 


5 Teller, op. cit. supra note 2, at 291. 


6 Mayer v. Journeymen Stone-cutters’ Ass’n, 47 N.J. Eq. 519, 20 Atl. 492 (1890); Miller v. 
Ruehl, 166 Misc. 479, 2 N.Y.S. ad 394 (S. Ct., 1938). Contra: James v. Marinship Corp., 
a5 Cal. ad 721, 155 P. ad 329 (1944). For a general discussion see Summers, The Right to 
Join a Union, 47 Col. L. Rev. 33 (1947). 
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types of disciplinary action,’ the freedom and frequency of elections,* the ad- 
ministration of seniority in job opportunities,? abuses of power by union of- 
ficials,*° or the misuse and misappropriation of union funds." Such items affect 
directly the economic life of too many people in modern industrial society to be 
so easily dismissed. 

As might be expected, however, the courts have developed exceptions to the 
general rule that they will not interfere in the internal affairs of a non-profit 
association.” Thus, under certain circumstances, they will undertake to settle 
internal disputes where a “property right” of a member is involved. But this 
jurisdictional requirement of a property right has been so liberally and am- 
biguously construed that it has ceased to have much precise significance as a 
substantive limitation on the judicial review of intra-union disputes.’4 Yet the 
courts will not always intervene even when this vague property right is af- 
fected ; for, in addition to this, they stipulate that some actual injury must have 
occurred’ in a situation where the union either acted in violation of its constitu- 
tion or by-laws,” or engaged in conduct which was tainted by conspiracy, 
fraud, oppression, bad faith, or unfair dealing."’ 

Courts also frequently declare that, in any event, they will not intervene to 
settle an intra-union dispute until the member complaining has first exhausted 
all remedies afforded him by the internal rules of the organization.** But here 
again they have developed a number of exceptions to this general limitation on 
their assumption of jurisdiction. Thus, they have nevertheless intervened to 


settle intra-union disputes where insistence upon the exhaustion of internal 


7 Polin v. Kaplan, 257 N.Y. 277, 177 N.E. 833 (1931). For a general discussion see Steever, 
The Control of Labor through Union Discipline, 16 Corn. L.Q. 212 (1931). 


® Bennett v. Kearns, 88 Atl. 806 (R.I., 1913). For a general discussion see Election Dis- 
putes within Trade Unions, 86 U. of Pa. L. Rev. 885 (1938). 


*Shaup v. Grand International Brotherhood of Locomotive Engineers, 223 Ala. 202, 135 
So. 327 (1931), cited in annotation beginning 142 A.L.R. 1055 (1943). For a general discussion 
see Seniority Rights in Labor Relations, 47 Yale L.J. 73 (1937). 


1° Balter v. Empire State Motion Picture Operators Union, Inc., 167 Misc. 430, 3 N.Y.S. 2d 
ago (S. Ct., 1938) (semble). For a general discussion see Judicial Intervention in Revolts 
against Labor Union Leaders, 51 Yale L.J. 1372 (1942). 


*t Lumber & Sawmill Workers Union v. International Woodworkers of America, 197 Wash. 
491, 85 P. 2d 1099 (1938). For a general discussion see Intra-Union Disputes Concerning 
Union Funds, 47 Yale L.J. 483 (1938). 


™ Wrightington, op. cit. supra note 3, at 320. 

*3 Lundine v. McKinney, 183 S.W. ad 265 (Tex. Civ. App., 1944). 
4 See Wrightington, op. cit. supra note 3, at 320-21. 

*5 Sullivan v. McFetridge, 183 Misc. 106, 50 N.Y.S. ad 385 (1944). 


* Local Union No. 65 v. Nalty, 7 F. ad 100 (C.C.A. 6th, 1925); Canfield v. Moreschi, 268 
App. Div. 64, 48 N.Y.S. 2d 668 (1944). 


*7 Canfield v. Moreschi, 268 App. Div. 64, 48 N.Y.S. 2d 668 (1944). 


8 Milam v. Settle, 32 S.E. 2d 269 (W.Va., 1944); De Stefano v. Papa, 37 N.Y.S. 2d 950 
(S.Ct., 1942); Clark v. Morgan, 271 Mass. 164, 171 N.E. 278 (1930). 
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remedies would be unreasonable and constitute a practical denial of justice;® 
where the action of the union was plainly illegal and void ;?° where the available 
union tribunal lacked the power under its constitution or by-laws to enforce 
action on the remedy sought by the complaining member ;* where the union had 
no adequate tribunal to hear appeals;?* where the union tribunal provided was 
biased because of personal interest ;?3 where for any reason pursuit of internal 
union remedies would be futile, illusory, or vain;?4 where provisions for appeal 
within the union are so unreasonable and harsh as to deny substantial justice ;*5 
where an expelled member does not request reinstatement but seeks damages; 
or where the union’s power over its members has been so abused as to compel 
judicial intervention in the public interest.?7 

When the complaining member has exhausted his recourse to available in- 
ternal remedies, however, the courts are generally hesitant to upset the union’s 
disposition of his grievance. Thus, they frequently declare that they will not 
substitute their judgment for that of the union tribunal.** Nor do they generally 
concern themselves with the wisdom of a union’s constitution or by-laws.” Yet 
they do insist that the proceedings must have been undertaken in good faith2° 
and that due process has been accorded, whether or not express guaranties to 


*9 Local Union No. 57 v. Boyd, 245 Ala. 227, 16 So. ad 705 (1944). 


» Reubel v. Lewis, 182 Misc. 30, 47 N.Y.S. ad 147 (S. Ct., 1944), aff’d 268 App. Div. 764, 
50 N.Y.S. 2d 164 (1944), appeal granted 293 N.Y. 756, 56 N.E. 2d 749 (1944). 


Bell v. Sullivan, 183 Misc. 543, 49 N.Y.S. ad 388 (S. Ct., 1944). 
*% People v. Musical Mutual Protective Union, 118 N.Y. ror, 23 N.E. 129 (1889). 
*3 Maltz v. Rosenberg, 265 App. Div. 972, 38 N.Y.S. 2d 940 (1942). 


* Local Union No. 57 v. Boyd, 245 Ala. 227, 16 So. 2d 705 (1944); Bell v. Sullivan, 183 
Misc. 543, 49 N.Y.S. 2d 388 (S. Ct., 1944); Collins v. International Alliance of Theatrical 
State Employees and Moving Picture Machine Operators, 119 N.J. Eq. 230, 182 Atl. 37 
(1935). 


*s Browne v. Hibbets, 290 N.Y. 459, 49 N.E. 2d 713 (1943). But cf. Snay v. Lovely, 276 
Mass. 159, 176 N.E. 791 (1931). 


* Smith v. International Printing Pressmen & Assistants’ Union, 190 S.W. 2d 769 (Tex. 
Civ. App., 1945). 


*7 Collins v. International Alliance of Theatrical Stage Employees and Moving Picture 
Machine Operators, 119 N.J. Eq. 230, 182 Atl. 37 (1935). 


* International Longshoremen’s Ass’n v. Graham, 175 S.W. 2d 255 (Tex. Civ. App., 
1943); Bush v. International Alliance of Theater Stage Employees and Moving Picture 
Machine Operators, 55 Cal. App. ad 357, 130 P. 2d 788 (1942); Norfolk & W. Ry. Co. v. Harris, 
260 Ky. 132, 84 S.W. 2d 69 (1935); Maclean v. Workers’ Union, [1929] 1 Ch. 602. 


79 Norfolk & W. Ry. Co. v. Harris, 260 Ky. 132, 84 S.W. 2d 69 (1935); Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. It has been held that when the duly adopted laws of a voluntary labor 
organization provide for final settlement of disputes among its members by a regularly consti- 
tuted standing committee, action by the committee is final and conclusive and will not be 
disturbed by the courts unless it be unreasonable, arbitrary, capricious or oppressive. 
Boblitt v. Cleveland, C., C. & St. L. Ry. Co., 73 Ohio App. 330, 56 N.E. 2d 348 (1943). 


3° Campbell v. Johnson, 167 Fed. 102 (C.C.A. gtlt, 1909); Maclean v. Workers’ Union, 
[t929] 1 Ch. 602. 
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that effect are provided in the constitution or by-laws.** Indeed, some courts 
even require that the decisions of union tribunals conform to the indefinite 
standards of “natural justice.”’* The requirement of due process does not, of 
course, mean that the procedure employed be the same as that observed in 
ordinary judicial proceedings; but it is satisfied if the rules are calculated to 
provide fair play and substantial justice. 

Asa practical matter of administration, the courts cannot review all the dis- 
ciplinary actions and disputes which occur within labor organizations. Indeed, 
most of these conflicts are not of sufficient importance to warrant judicial re- 
view. Hence the judicial antipathy to encouraging a flood of such litigation is 
understandable. Moreover, such endless recourse to litigation would greatly 
hamper the unions in their most important function as collective bargaining 
representatives. Nevertheless, since unions are in a position to inflict serious 
economic injury on individual employees, it is important that the courts be in a 
position to curtail their arbitrary abuses of power in this respect. This is sub- 
stantially the way the law has developed, with its general rules of limitations of 
jurisdiction and its broad categories of exceptions. 

The courts thus are in a position to exercise considerable discretion in dis- 
posing of these cases on what are considered to be impersonal principles of 
law.34 In protecting themselves from too much litigation of this sort, the courts 
continue to pay lip service to the rule that unions are self-governing autonomies 
capable of settling their own internal conflicts. At the same time, however, when 
substantial personal rights of union members are jeopardized by arbitrary 
action, the courts are becoming increasingly reluctant to let unions “claim the 
same freedom from legal restraints enjoyed by golf clubs or fraternal associa- 
tions.’’35 In most cases this closer surveillance seems likely to be achieved not so 
much bya change in the applicable rules of law but rather by a more sympathet- 


3* Dragwa v. Federal Labor Union No. 23070, 136 N.J. Eq. 172, 41 A. 2d 32 (1945); Mixed 
Local of Hotel and Restaurant Employees Union v. Hotel and Restaurant Employees Inter- 
national Alliance and Bartenders International League of America, 212 Minn. 587, 4 N.W. 
ad 771 (1942); Gallagher v. Monagham, 58 N Y.S. 2d 618 (S. Ct., 1945). 


3 Dragwa v. Federal Union No. 23070, 136 N.J. Eq. 172, 41 A. 2d 32 (1945); Maltz v. 
Rosenberg, 265 App. Div. 972, 38 N.Y.S. 2d 940 (1942). Contra: Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. In the latter case the court criticized the use of “natural justice” as a criterion 
on the ground that the conception of what constitutes natural justice “differs widely in coun- 
tries usually described as civilized.” Ibid., at 624. 


33 Dragwa v. Federal Labor Union No. 23070, 136 N.J. Eq. 172, 41 A. 2d 32 (1945); Local 
No. 2 v. Reinlib, 133 N.J. Eq. 572, 33 A. 2d 710 (1943). 


34 Cf. Arnold, The Role of Substantive Law and Procedure in the Legal Process, 45 Harv. 
L. Rev. 617 (1932). 


38 James v. Marinship Corp., 25 Cal. ad 721, 155 P. 2d 329, 335 (1944). In this case the 
California Supreme Court held a closed shop contract to be illegal where the union involved 
discriminatorily denied admission to Negroes. The traditional view has been that a voluntary 
association was the sole judge of its membership standards. Mayer v. Journeymen Stone- 
cutters’ Ass’n, 47 N.J. Eq. 519, 20 Atl. 492 (1890); Miller v. Ruehl, 166 Misc. 479, 2 N.Y.S. 
ad 394 (S. Ct., 1938). 
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ic inclusion of fact situations within the already established categories of 
judicial review. 

It seems obvious that some public body should be in a position to protect the 
rights of union members. It seems equally apparent, however, that a labor court 
or an administrative commission would be better equipped than the ordinary 
civil courts to make wise decisions in a field of this sort which requires such a 
broad and intimate knowledge of labor relations. Such a development, of course, 
would call for a statutory code of standards. And, in this connection, it seems in- 
evitable that the growth of union power must soon require legislation which 
will grant rights to union members, in much the same way that the National 
Labor Relations Act gave certain rights to employees.*° Already it has been held 
that a certified union must fairly represent those in the bargaining unit.’? A 
special labor court or administrative agency would afford the dual advantages 
of expeditious recourse and reconsideration by experts.3* Nevertheless, the 
functions and powers of such a body would have to be clearly defined; for, by 
depriving a union of its disciplinary powers, it could so weaken the organization 
that it might become ineffectual as a collective bargaining agent. For instance, 
if such a commission is allowed to pass on the reasonableness of internal union 
rules, the free contract nature of private bargaining organizations will virtually 
have been superseded in the field of trade unionism by state associations. And, if 
that happens, a basic alteration will have taken place in the traditional pattern 
of our democratic industrial society. 


% Sec. 7 stated the “Rights of Employees” as follows: “Employees shall have the right to 
self-organization, to form, join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protection.” 49 Stat. 452 (1935), 29 U.S.C.A. 
§ 157 (1942). Already two states have enacted provisions to protect the rights of members 
within unions. Kan. Gen. Stat. (Corrick, Supp. 1945) c. 44, § 809; Col. L. (1943) c. 131, 
§ 20(4)(f), now inoperative due to invalidity of § 20(1), AFL v. Reilly, 113 Col. 90, 155 P. 2d 
145 (1944). The Kansas act protects the “right of franchise’ which is defined to include the 
right to assemble peacefully, to speak freely, and to publicize the facts concerning a grievance 
against the union, while the Colorado provision permits any member with a complaint regard- 
ing the right to work, punishment, fees or malfeasance of officers to carry his complaint directly 
to the commission which administers the law or to the courts. 


37 Steele v. Louisville & Nashville Railroad Co., 323 U.S. 192 (1944); cf. Betts v. Easley, 
161 Kan. 558, 169 P. 2d 831 (1946), noted in 14 Univ. Chi. L. Rev. 292 (1947). 


38 The American Civil Liberties Union has recommended the enactment of legislation by 
the states and by the federal government which will provide “that when members have ex- 
hausted the machinery set up within the union for contesting suspensions and expulsions, and 
for adjusting such complaints, they should have the right to a hearing by a commission set 
up as a permanent division of the state labor department, or selected for specific hearings from 
a panel, with adequate representation of labor on such a commission. Appeal from the de- 
cision of the commission should be to an appellate court.”” American Civil Liberties Union, 
Democracy in Trade Unions 17 (1946). 
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Income Taxation—Surrender of Life Interest in Trust—Consideration 
Received Treated as Return of Capital—Loss Deduction Allowed—(Fed- 
eral].—The taxpayer was the income beneficiary for life of a testamentary spend- 
thrift trust. Three years after acquiring this interest she surrendered it for 
$55,000 to the remainderman who thereby obtained an unqualified title to the 
property which had formed the corpus of the trust. In her federal income-tax 
return the taxpayer treated the surrender as a sale of a capital asset and reported 
a long term capital loss arising out of the surrender. The loss was computed by 
subtracting the $55,000 from the lump-sum value of a hypothetical annuity 
returning a yearly income equal to 4 per cent of the trust corpus for a period 
equivalent to the life expectancy of the taxpayer at the time of surrendering her 
life interest.. The Commissioner of Internal Revenue disallowed the claim of 
loss, maintaining that the whole $55,000 was ordinary income taxable in full to 
the taxpayer. The Tax Court sustained this position.? On appeal to the Circuit 
Court of Appeals, held, that the surrender of a life income interest in a trust for 
consideration is a sale of a capital asset and, accordingly, the taxpayer is en- 
titled to a capital-loss deduction for the loss arising out of the transaction. 
Judgment reversed, one judge dissenting. McAllister ». Com’r of Int. Rev.) 

This case presents, in a comparatively unfamiliar setting, the recurring prob- 
lem of distinguishing for purposes of federal income taxation between income 
and capital or, more narrowly, receipt of income and return or conversion‘ of 
capital. The importance of this distinction in the existing income-tax structure 
is indicated by the wide divergence between the results reached by the majority 
and minority opinions in the Circuit Court: the majority treats the considera- 
tion received for surrender as tax-free and as giving rise to a capital loss deduc- 
tion, while the minority regards the consideration as fully taxable income. 

Economists have recognized that income and capital are not completely 
separable concepts but are two interrelated aspects of the same economic values. 
Capital is the value of revenue producing property or of property which can be 
exchanged for that which produces revenue; while income is the value of the 
revenue produced by property. In this relationship, capital is the value of 
anticipated future revenue, and the revenue itself is income when it is produced. 
The federal tax statutes have not expressly incorporated this view of income 

* This procedure is authorized by the Internal Revenue Bureau. I.T. 2076, C.B. III-2, 
p. 18 (1924). 

* Beulah Eaton McAllister, 5 T.C. 714 (1945). 3.157 F. 2d 235 (C.C.A. ad, 1946). 

4 “Conversion of capital” is used in the text in the sense of changing the form of a capital 
investment, e.g., from ownership of land to ownership of cash or stocks. 
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and capital; the fact is that the tax acts have never attempted to delineate 
between these two correlative terms in a direct or categorical fashion. In dealing 
with income-tax problems the courts have had to work out the line between 
receipt of income and return or conversion of capital in particular situations. 
To a large extent the courts in performing this function have been guided by 
both the views of economists and popular conceptions about income and capital. 

The majority opinion in the McAllister case agrees with two other circuit 
court decisions in classifying the disposal for consideration of a life-income 
interest in a trust as a sale or exchange of a capital asset.’ This classification was 
made largely on the basis of several Supreme Court cases, which were viewed as 
precedents. In Blair v. Com’r of Int. Rev. the Supreme Court treated the 
gratuitous assignment of a life income interest in a trust as an assignment of 
“present property, alienable like any other, in the absence of a valid restraint 
upon alienation.’”’ Later in Harrison v. Schaffner’ the Supreme Court reaffirmed 
the Blair doctrine, but refused to treat a gratuitous assignment of income for a 
term of years out of a life interest as a transfer of property, since the trust 
beneficiary in the long run retained substantial control over the disposition of 
income. Both of these cases were concerned with whether trust income produced 
after the transfer of a beneficial income interest was to be taxed to the donor or 
the donee; in this context the conclusion that a life-income interest in a trust is 
property (or capital) signifies that the income is to be taxed to the donee. 
Neither case presented the issue, involved in the McAllister situation, of whether 
any taxable income arises out of the transfer itself since both dealt with gratui- 
tous assignments. 

The problem of classifying consideration received upon a sale of a right to 
income was treated in Hort v. Com’r of Int. Rev.,*° the Supreme Court holding 

5 Allen v. First National Bank and Trust Co., 157 F. 2d 592 (C.C.A. sth, 1946); Estate of 
Bell v. Com’r of Int. Rev., 137 F. 2d 454 (C.C.A. 8th, 1943). 

6 300 U.S. 5 (1937). 


7Ibid., at 13. As used by the court, the term “property” may be taken as synonymous 
with the term “capital” as defined in the text. 


* 312 U.S. 579 (1941); cf. Helvering v. Horst, 311 U.S. 112 (1940), where the owner of a 
negotiable bond was held taxable on interest coupons detached shortly before their due date 
and given to his son. 

* Judge Frank in his dissenting opinion in the McAllister case relies on the fact that the 
legislative history and policy behind the capital gain and loss provisions (§ 117) are distinct 
from those pertaining to the section defining gross income (§ 22). The capital asset provisions 
were intended to encourage the disposition of certain capital investments by exempting a 
percentage of the gain upon sale from taxation. Therefore the classification of a life income 
interest as “property” in the Blair case did not determine whether an identical classification 
would be consistent with the legislative purpose when § 117 was in question. While this argu- 
ment may distinguish the Blair and McAllister cases, it should be noted that a determina- 
tion that a life income interest is not a capital asset still leaves unanswered the basic problem 
of whether consideration received upon the sale of such an interest should be treated as re- 
turn of capital plus gain from the sale of property not subject to the benefits of the capital 
gain provisions or as accelerated receipt of ordinary income. 

*° 313 U.S. 28 (1941). 
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that a lump-sum payment received by the lessor in return for surrender of his 
right to enforce a long-term lease was taxable income. The Court stressed the 
fact that the lessor retained his income-producing property and that the lease- 
surrender payment represented the difference between the rental that would 
have been received under the lease and that which reasonably could be antici- 
pated for the remainder of the lease period. In effect, the lump sum was part of 
the income that otherwise would have been received as rentals under the original 
lease. Since the lessor retained the income-producing property, the tax had to 
be levied upon the lump sum if that “accelerated”’ portion of the rentals were 
ever to be taxed as income rather than as gain or conversion of capital. In the 
McAllister case, the life beneficiary possessed only the right to future income, 
and she surrendered her entire source of income. Unlike the Hort situation, 
there remained after the surrender an undiminished income from the trust 
corpus upon which a tax could be imposed. 

When right to income is separated from ownership of income-producing prop- 
erty, that right by itself has an immediate capital value based upon the present 
value of the anticipated revenue, and the immediate capital value of the income- 
producing property is correspondingly decreased. For example, the immediate 
capital value of a long-term coupon bond is exactly equal to the present 
value of the face amount of the bond at maturity plus the present value of the 
aggregate of future interest payments represented by the coupons. If the 
coupons are detached from the bond and assigned, a large portion of the im- 
mediate capital value is transferred with them and the immediate value of the 
bond is decreased by the identical amount. In other words the detached interest 
coupons have a capital value separate from that of the parent bond. If an assign- 
ment of future income from property is for a term of only a few years, the por- 
tion of the capital value affected by the income assignment may be insignificant; 
but it becomes a substantial factor in a transfer of income from property for a 
term measured by a relatively long life expectancy. The remainderman in the 
McAllister case obtained by the surrender the full interest in an asset worth 
about $100,000 where previously he had a partial interest valued at approxi- 
mately $37,000. Applying the foregoing analysis to the entire transaction, it 
might be said that the life beneficiary of the testamentary trust received at the 
time of the testator’s death a legacy equal to the then present value of the 
anticipated income payments, while the remainderman received a legacy equal 
to the then present value of the right to obtain the corpus at the end of the life 
estate. 

Under a tax system which fully recognized the capital aspect of a right to 
income, the life-income beneficiary of a trust might be given the privilege of 
deducting a return of capital from the income received each year and be re- 
quired to treat as income only those receipts in excess of the initial capitalized 
value of his interest. The remainderman might then be considered as realizing 
taxable gain or income based on the difference between the capital value of his 
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interest at the time of acquisition and the value of the corpus at the end of the 
life estate." If the income interest in a trust is thought of as being a legacy or 
gift consisting of the capitalized value of anticipated future payments, it as- 
sumes the characteristics of an annuity. Both are capable of being capitalized 
by an identical method as funds from which a steady periodic flow of income will 
result while the fund is depleted. The income tax in effect now treats the annui- 
tant as receiving a return of capital until the aggregate amount received exceeds 
the original investment.” The Treasury regulations find little difficulty in re- 
garding the sale of an annuitant’s right to income as a sale of capital, since the 
seller merely changes the form of his income-producing source and becomes able 
to reinvest elsewhere.’ If a life estate were treated as a capitalized legacy or 
gift, the same results would follow when the life tenant in the McAllister case 
surrendered her interest, exchanging her right to income in the trust for a cash 
sum which could be reinvested elsewhere. In comparing a life interest and an 
annuity it is to be noted that, unlike the situation in the Hort case, neither the 
sale of an annuity or the surrender of a life interest affects the total amount of 
income produced by the annuity or the trust corpus. 

In taxing the revenue produced by the corpus of a trust the tax laws, how- 
ever, have not treated the payments to a life-income beneficiary as including a 
return of capital.'4 The refusal to treat the income beneficiary like an annuitant 
apparently finds its basis in tax policy. Unlike an annuity, which is a contract 
right for certain payments, the interests of the income beneficiary and remain- 
derman are traditionally viewed as property derived through a division of the 
complete bundle of rights which constitute the trust property. Administration 
of the tax laws is simplified by requiring that the tax upon the income produced 
by the corpus be chargeable to only one such divided property interest, and the 
income beneficiary seems to be the most practical choice. It is at least doubtful 
whether a typical testator would feel that he is giving a life tenant capital as 
distinguished from pure income. The presumed understanding of the testator 
may be important since the courts have given weight to popular concepts of 
income.'s The income beneficiary, moreover, will be able to pay the tax out of 

™ Maguire, Income Taxes on the Realization of Future Interests, 31 Yale L. J. 367 (1922). 
While the income beneficiary is not allowed to treat any portion of trust income as a return of 
capital the Bureau of Internal Revenue in the past has given one-sided recognition to the 


income and capital relationship set forth in the text by attempting to tax the remainderman 
on the appreciation in value of his interest due to the erosion of the life income interest. 

™ Internal Revenue Code, § 22(b)(2), 53 Stat. 10 (1939), 26 U.S.C.A. § 22(b)(2) (1940). 

13 Treas. Reg. 111, § 29.22(b)(2)-3 (1946); cf. Alcy Sivyer Hocker, 36 B.T.A. 659 (1937). 

4 The Internal Revenue Code charges the full tax upon trust income to the income bene- 
ficiary with certain exceptions where the trust is revocable or the income is for the benefit 
of the grantor. Internal Revenue Code, § 161(b), 53 Stat. 66 (1939), 26 U.S.C.A. § 161(b) 
(1945). It further prohibits any deduction for a decrease in the value of a life or terminable 
interest due to shrinkage through lapse of time. Internal Revenue Code, § 24(d), 53 Stat. 17 
(1939), 26 U.S.C.A. § 24 (d) (1940). 


15 See Irwin v. Gavit, 268 U.S. 161, 166 (1925); United States v. Oregon-Washington R. & 
Nav. Co., 251 F. 211, 212 (C.C.A. ad, 1918). 
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the income received. The remainderman, on the other hand, might not possess 
sufficient funds to pay a large tax upon realizing the appreciation in value of his 
interest or even the information necessary to make a return. The problem would 
be especially magnified where the remainder interest was contingent. These con- 
siderations support the present system of imposing the full income-tax burden 
upon the income beneficiary during the continuance of his estate. 

When the life-income interest is assigned for a consideration, however, the 
foregoing factors are not relevant in determining whether the life tenant should 
be treated as receiving income or as converting his capital; but they remain 
pertinent in respect to apportioning the tax on trust income between the 
purchaser and remainderman. 

Upon buying a life income interest, the purchaser might be thought of as 
putting himself in the position that the vendor life income beneficiary formerly 
occupied and accordingly be held to the tax liabilities that go with that position. 
The tax position of the purchaser is similar to that of a person who buys stock 
with dividend on. When the dividend is paid, the price of the stock in a fric- 
tionless and otherwise stable market decreases by the amount of the dividend. 
But a purchaser of stock with dividend on must treat the dividend as income 
when it is received even though the value of his stock drops and, from an eco- 
nomic standpoint, receipt of the dividend is a return of capital to such a pur- 
chaser.’ The treatment of the dividend as income is justifiable in that the divi- 
end is commonly thought of as being income to somebody, and it is administra- 
tively inexpedient to charge the tax on that income to anyone but the immediate 
recipient. The purchaser of a life income interest stands in a similar position and 
for the same reason might be charged with the full income and not be allowed 
any deduction for a return of capital.'? No hardship is placed upon the purchaser 
by taxing trust income to him in full provided he enters into the transaction 
knowing that such would be the tax consequences of his action."* 

It must be conceded that the above argument is an expression of a minority 
view. The prevailing view permits the purchaser of a life income interest to 
obtain a return of capital out of income. Original life beneficiaries are not per- 
mitted such a return of capital since they have not acquired a cost basis as has 
the purchaser of such an interest. The basis of the trust corpus has been trans- 
ferred to the trustees or to the remainderman and one of them will gain the 


*6 See note, 14 Univ. Chi. L. Rev. 281 (1947). 


*7 If the remainderman purchases the life income interest he may be fully taxable upon the 
income received from the property, acquiring a basis equal to his original remainder basis plus 
the purchase price for the income interest. 


8 The Supreme Court reversed a lower court decision holding that a widow was entitled to 
deduct the value of her dower interest, surrendered in exchange for the life income interest in 
a testamentary trust created by her husband, before being taxed upon receipt of trust income. 
The Court held her taxable in full upon the trust income, stating, “For reasons satisfactory 
to herself, she expresses a desire to occupy the position of a beneficiary and we think she 
should be so treated.” Helvering v. Butterworth, 290 U.S. 365, 370 (1933). 
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advantage of that basis and be permitted to recover tax free the amount of 
capital represented by it.’® 

Tax-avoidance possibilities in connection with the trust income in the 
McAllister situation are not present if the tax is to be charged to whoever is the 
actual recipient of the income. The only serious tax-avoidance problem appears 
to lie in the creation of artificial capital losses through intra-family dealings. 
But the courts have held that losses in family dealings are not entitled to full 
recognition without some proof of their bona fide character.?° Where a life estate 
in a family trust is surrendered the proof required might be a demonstration 
that there has been an economic decrease in the value of the life interest apart 
from that diminution resulting from the passage of time. There can be such an 
economic decrease only when the prevailing interest rates, hence capitalization 
rates, increase or when there is a shrinkage in the anticipated income from the 
trust corpus. In the absence of this kind of proof a court might conclude that 
the difference between the sale price and the basis (after reflecting the passage of 
time) represented a gift rather than a loss. But where the transaction is at arm’s 
length, as apparently it was in the McAllister case,” there seems no more reason 
to question the claim of a loss than in any other situation where the sale of 
property reflects an adverse difference between basis and sale price. 

Even though computing the basis of a life income interest by capitalization 
can be justified on the economic theory previously considered, the question 
remains whether it is authorized under Section 113(a)(5) of the Internal Reve- 
nue Code. This section provides that the basis of property in the hands of a 
devisee shall be the fair market value at the death of the testator.” Basis of an 
undivided property interest, once established, never changes so long as the 
property remains in the hands of the same person.” The Treasury regulations 
establish a formula for allocating to remainders and other divided property 
interests a proportionate share of the basis of the undivided interest, the propor- 
tion being dependent upon the value of the divided interest, which in the case 
of a life estate turns on the life expectancy of the beneficiary.*4 But in no place 
does the statute specifically authorize any apportionment of the basis of the 
undivided interest. It may be argued that in the absence of a specific statutory 


9 See Estate of F. S. Bell, 46 B.T.A. 484, 489 (1942), rev’d on other grounds, 137 F. 2d 


454 (C.C.A. 8th, 1943); cf. Edward Wolfe, 7 T. C. 715 (1946); Floyd Shoemaker, 16 B.T.A. 
1145 (1929); Elmer J. Keitel, 15 B.T.A. 903 (1929). 


2° Treas. Reg. 111, § 29.23(€)-1 (1946); Evans v. Rothensies, 114 F. 2d 958 (C.C.A. 3d, 
1940). 


** The taxpayer had obtained a decree surcharging the remainderman, who was also a trus- 
tee. The parties were engaged in litigation concerning the trust at the time of the surrender. 


™ “Acquisition” as used by the Internal Revenue Code refers to the death of the testator. 
Helvering v. Reynolds, 313 U.S. 428 (1941). 


_ % The adjusted basis will be affected by depreciation, depletion, and amortization provi- 
sions of the Internal Revenue Code. 


4 Treas. Reg. 111, § 29.113(a)(5)—-1 (f) (1946). 
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provision, any apportionment is unauthorized. Such a conclusion might indicate 
that Congress, by failing to provide a basis for a life income interest, regarded 
the proceeds received from the sale of such an interest as income which is 
taxable in full. In view, however, of the continued existence of the Treasury 
regulation without Congressional objection, the apportionment procedure ap- 
pears to be authorized by implication.’ 

Assuming the validity of the Treasury regulation establishing a proportionate 
share of the basis of the undivided property interest as the proper basis for 
divided interests, there may remain a controversy over proper application of the 
formula. In the McAllister case the taxpayer contended that the proportion of 
the whole basis allocable to her should be computed by using her life expectancy 
either at the time her interest was acquired or at the time of its surrender.” 
The commissioner concurred with the latter view in the event that the transac- 
tion was regarded as involving the sale of a capital asset. It is apparent that 
while the basis of the undivided property interest remained fixed, the taxpayer’s 
interest in fact decreased in value as her life expectancy diminished. If the pro- 
portion of the whole basis assignable to the divided interest is computed from 
the time of its acquisition, there would be an inevitable loss upon disposition 
due to the lapse of time, which would obscure ascertaining the gain or loss re- 
sulting from the fluctuations in the economic value of the income interest. Such 
a result would defeat the purpose of Section 113(a)(5) of the Code, which does 
not recognize changes in value caused merely by exhaustion through the passage 
of time.?? 

Even if it is agreed that the surrender of a life income interest in trust 
property is a sale of a capital asset, it does not necessarily follow that a loss or 
surrender is deductible as a capital loss. Under Section 22(a) of the Code all 
income, from whatever source, is included in computing taxable income unless 
the taxpayer can point to a specific exemption or qualification.’* The provisions 
of Section 117 of the Code limit the percentage of capital gain that is included 
in arriving at taxable income. As a result of the combined force of Sections 22 

*s See Helvering v. Hallock, 309 U.S. 106, 120 (1940); Augustus v. Com’r of Int. Rev., 
118 F. ad 38, 43 (C.C.A. 6th, 1941), cert. den. 313 U.S. 585 (1941); Com’r of Int. Rev. v. 
Laguna Land and Water Co., 118 F. 2d 112, 114 (C.C.A. oth, 1941). An additional argument 
may be made that while Congress has impliedly authorized the Treasury regulation, it applies 
only to those divided interests which will eventually ripen into full title to the whole prop- 
erty. Since the purpose of § 113 of the Internal Revenue Code is to prevent recognition of 
gain or loss realized as a result of postponed possession of full title or control of the property, 
it might be argued that the section does not apply to an interest, such as an income bene- 


ficiary’s, which never can eventually give possession of the whole property. Treas. Reg. 111, 
§ 29.113(a)(s)—1(b)(1) (1946). 


26 The Court adopted the former method, using the life expectancy of the taxpayer at the 
time of acquisition in First National Bank and Trust Co. v. Allen, 65 F. Supp. 128 (Ga., 1946), 
aff'd 157 F. ad 592 (C.C.A. sth, 1946). 

* Treas. Reg. 111, § 29.113(a)(5)-1(b)(1) (1946). 


28 See Helvering v. Clifford, 309 U.S. 331, 337 (1940); Helvering v. Midland Mutes! Life 
Ins. Co., 300 U.S. 216, 224 (1937). 
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and 117, all capital gains are included in whole or part in computing taxable 
income. On the other hand, deductions from income rest on legislative grace and 
are not allowed unless the taxpayer can find specific statutory authorization.” 
Authority for various loss deductions is found in Section 23 of the Code. When 
a loss falls within both Sections 23 and 117, the express cross-reference in Sec- 
tion 23(g)(1) indicates that a deduction will be allowed under Section 23 as 
limited by Section 117. No authority for loss deductions is contained in Section 
117,3° so that a loss falling within that section alone is not allowed." 

In the McAllister situation it appears that no authority exists for claiming a 
loss deduction unless the surrender of a life income interest falls within the terms 
of Section 23(e)(2) which permits deduction of losses incurred in “‘any transac- 
tion entered into for profit.” In general, this. provision has been construed to 
mean that a transaction involving the sale of property is one entered into for 
profit if the property had been acquired and held for the business purpose of 
producing revenue* and was sold at a reasonable price under circumstances not 
indicating a gift.ss This construction was developed in cases in which the tax- 
payer owned and disposed of an undivided interest in assets of a type commonly 
regarded as ordinary business investment property. In the absence of any evi- 
dence pointing in another direction, a profit motive is the only motive that 


29 See Helvering v. Inter-Mountain Life Ins. Co., 294 U.S. 686, 689 (1935); New Colonial 
Ice Co. v. Helvering, 292 U.S. 435, 440 (1934); Charles Ilfeld v. Hernandez, 292 U.S. 62, 66 
(1934). 

3° The section refers to “recognized” capital losses. Recognition of losses is dealt with in 
§ 23. G.C.M. 16793, C.B. XV-2, p. 162 (1936) (discussing the legislative history and purpose 
in the use of the term “recognized” in the Revenue Acts of 1936 and 1934); Juliet B. Hamil- 
ton, 25 B.T.A. 1317 (1932). Section 117 further defines capital losses as those taken into ac- 
count in computing net income, while § 21 defines net income as gross income minus the 
deductions allowed under § 23. Eli Winkler, 2 T.C. 735 (1943), aff'd sub nom. Winkler v. 
Nunan, 143 F. 2d 483 (C.C.A. ad, 1944). 


3* Morgan v. Com’r of Int. Rev., 76 F. 2d 390 (C.C.A. sth, 1935); S.M. 3024, C.B. IV-1, 
p. 12 (1925); G.C.M. 16793, C.B. XV-2, p. 162 (1936) (residential homes). Juliet B. Hamilton, 
25 B.T.A. 1317 (1932) (paintings). Lihme v. Anderson, 18 F. Supp. 566 (N.Y., 1936) (yacht). 
DuPont v. United States, 28 F. Supp. 122 (Del., 1939) (stallion). Industrial Trust Co. v. 
Broderick, 94 F. 2d 927 (C.C.A. sth, 1938), cert. den. 304 U.S. 572 (1938) (annuity). S.M. 
4941, C.B. V-1, p. 61 (1926) (automobile). A per-curiam decision with Judge Frank sitting 
said, “Section 22 remains the section which tells us what shall go into gross income; § 23, 
that which tells us what deductions are permissible (There is] the argument that 
§ 23(e) is not the only section which allows the deduction of losses. We think that it is.” 
Winkler v. Nunan, 143 F. 2d 483 (C.C.A. ad, 1944). 


»# Heiner v. Tindle, 276 U.S. 582 (1928); Weir v. Com’r of Int. Rev., 109 F. 2d 96 (1940); 
Plant v. Walsh, 43 F. 2d 256 (D.C. Conn., 1930). 


33 Lloyd Jones, 39 B.T.A. 531 (1939); W. H. Moses, 21 B.T.A. 226 (1930). 


34 This rule is modified when a taxpayer converts non-business property into property de- 
voted to the production of revenue. He is then entitled to treat the transaction as one entered 
into for profit from the time of the conversion, despite an original acquisition of the property 
te non-profit motives. Heiner v. Tindle, 276 U.S. 582 (1928); cf. Leland Hazard, 7 T.C. 372 

1946). 

38 Evans v. Rothensies, 114 F. 2d 958 (C.C.A. 3d, 1940); Com’r of Int. Rev. v. Ehrhart, 

82 F. 2d 338 (C.C.A. sth, 1936). 
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reasonably can be inferred from acquisition of such property. It is doubtful, 
however, whether the transaction in the McAllister case falls within this cate- 
gory. The life income interest, unlike the underlying asset out of which it was 
derived, was not ordinary investment property. The trust instrument is evi- 
dence that this interest, rather than being created for business purposes, was 
designed to provide the income beneficiary with an assurance of regularity in 
income payments and freedom from business and investment responsibilities.** 

The Section 23(e)(2) provision regarding losses in transactions entered into 
for profit has also been construed to apply where property sold at a loss was 
acquired by the seller with an intent to dispose of it at a profit. The acquisition 
of property which is as non-commercial and generally unsalable as the income 
interest in a trust is inconsistent with any resale profit motive. Loss deductions 
claimed upon sales of annuities are not allowed, since the non-commercial nature 
of a sale of an annuity precludes, in the absence of contrary evidence, an infer- 
ence that ownership was for profit reasons.*7 If the owner of an annuity acquired 
through investment of his capital is not treated as having a profit motive, it is 
improbable that the owner of a life income interest, acquired through in- 
heritance, will be accorded the benefit of such a motive. In the McAllister case 
the trust instrument expressly made the taxpayer’s interest inalienable. It is 
improbable that the testator created, or the taxpayer accepted, that interest 
with the intent that the taxpayer should profit by a future alienation. Even 
if surrender to the remainderman were contemplated, it is neither likely that the 
testator would have intended the income beneficiary to profit at the remainder- 
man’s expense, nor reasonable for the beneficiary to claim that she accepted 
benefits under the trust for the purpose of later destroying the testator’s plan of 
distribution. 

A possible related contention is that the testator originally acquired the trust 
corpus as part of a transaction entered into for profit, and the taxpayer is en- 
titled to the benefit of that profit motive in order to come under Section 
23(e)(2). A similar argument was made in the Laurence Arnold Tanszer case,** 
which involved the sale of stock acquired by the seller as a gift. The court in 
that case reasoned that since a donee acquires the basis of his donor for the 
purpose of computing gain or loss upon a sale, Congress must have intended all 
other tax aspects of the sale to refer back to the time of the donor’s acquisition. 
Thus a profit motive attending the donor’s acquisition of the property was 
imputed to the donee even though the donee could not establish that a similar 
motive accompanied his acquisition of the property. Although the case involved 
the gift and subsequent sale of an undivided property interest, it might be 

3° Industrial Trust Co. v. Broderick, 94 F. 2d 927 (C.C.A. sth, 1938), cert. den. 304 U.S. 
572 (1938); See Evans v. Rothensies, 114 F. 2d 958, 961 (C.C.A. 3d, 1940). 


37 Evans v. Rothensies, 114 F. 2d 958 (C.C.A. 3d, 1940); Industrial Trust Co. v. Broderick, 
94 F. ad 927 (C.C.A. sth, 1938), cert. den. 304 U.S. 572 (1938); Helvering v. Louis, 77 F. 2d 
386 (App. D.C., 1935). 

38 37 B.T.A. 244 (1938). 
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argued that the same reasoning should enable the life beneficiary of a trust ac- 
quired by gift to take advantage of his donor’s profit motive. But if Congress, 
by requiring a donee to use the basis of his donor, intended the donee to have 
the benefit of the donor’s profit motive, then it can as well be urged that a 
beneficiary under a will, who acquires a new basis for computing gain and loss, 
cannot relate any tax consequences back to the testator’s acquisition of the 
property, since Congress by requiring a new basis also required a new profit 
motive. 

It appears that the taxpayer in the McCallister case would have difficulty in 
demonstrating that the surrender of her life income interest was part of a 
transaction entered into for profit. The court did not consider this aspect of the 
problem. Had it done so, there is at least good reason to doubt whether the tax- 
payer would have been entitled to a loss deduction as a result of the surrender 
of her interest. 


Labor Law—Injunctions—Picketing That Prevents Performance of Statu- 
tory Duty Owed Stranger to Dispute Non-Enjoinable—{New York].—A non- 
union builder was in the process of constructing homes on a tract of land to 
which there was only one entrance from the public highway. The defendant, a 
building and construction union, called a strike of the union men employed on 


the project when the builder refused to recognize or bargain with the union. One 
month after picketing had begun at the only public entrance, the plaintiff pur- 
chased one of the homes which had been completed except for the installation 
of gas and electricity. The co-defendant, a lighting company, in compliance 
with a statutory duty,’ sent some men to install these services in the plaintiff’s 
home among others. However, these employees, members of a sister union, re- 
fused to cross the defendant union’s picket line. The plaintiff sought an order to 
compel the lighting company to perform its statutory duty and to enjoin the 
union from picketing in such a way as to prevent the performance of the statu- 
tory duty. The New York lower court granted a temporary injunction which 
was reversed by the Appellate Division. On appeal to the New York Court of 
Appeals, held, the New York little Norris La-Guardia Act? prohibits the issuance 
of any injunction “in any case involving or growing out of a labor dispute”’ in 
the absence of findings of fact which are not present in this case. Judgment 
affirmed, three justices dissenting. Schivera v. Long Island Lighting Co. 

May a third party who has suffered an injury arising out of a labor dispute to 
which he was not a disputant obtain an injunction when the injury stems from 
the violation of an express statutory duty? 

The plaintiff contended that he was not a party to a labor dispute within the 


* N.Y. Transportation Corporation Law (McKinney, 1943) c. 63, § 12. 
2 N.Y. Civ. Prac. Ann. (Cahill, 1946), § 876-a. 
3 296 N.Y. 26, 69 N.E. ad 233 (1946). 
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meaning of the New York little Norris-La Guardia Act,‘ and therefore was en- 
titled to an injunction because he had suffered an injury. However, an examina- 
tion of this anti-injunction statute indicates that it expressly includes those 
cases “involving persons participating or interested in a labor dispute,” and 
such persons are further defined as those persons against whom relief is sought. 
The majority opinion infers from this language that “It makes no difference 
who is the plaintiff”? where the defendant is involved in a labor dispute. Al- 
though the dissenting opinion readily confirms the existence of a labor dispute, 
it denies that the present case “grows out of a labor dispute” since the plaintiff 
is a stranger to that dispute. 

In an analogous case, Norman v. Sullivan,’ a tenant on the eighteenth floor 
of an office building sought to enjoin the union from interfering with the build- 
ing owner’s duty to furnish elevator service. Although the court admitted that 
the tenant was a stranger to the labor dispute, it denied the injunction on the 
ground that to do otherwise “would breach fatally the armor with which the 
Legislature has endeavored to shield the rights of labor.”® The broad definition 
of a labor dispute in the anti-injunction statutes was undoubtedly intended to 
embrace controversies other than those between employers and employees and 
those between labor unions and employees.'® 

It is evident from the cases and legislative history" that this section in the 
anti-injunction statutes staking out the “allowable area of economic conflict” 
constitutes the real progress over the substantive law existing under Section 20 
of the Clayton Act.” Even if it should appear that the situation in the present 
case is unique and not expressly provided for by the language in the act, any 
ambiguity must be resolved by giving effect, in the process of the construction 
of the statute, to the history and circumstances surrounding the origin of the 
statute. The anti-injunction statutes, federal and state, were intended to rem- 
edy the abuses of the judicial power in granting injunctions in the field of labor 
disputes and thus to obviate the results of the rigorous judicial construction of 
the Clayton Act and its state prototypes. Consequently, the judiciary is bound 
to give effect to this clearly expressed legislative mandate unless the facts are 
clearly outside the scope of the statute. 

The courts have stressed the fact that mere “incidental injury” will not justi- 


4N.Y. Civ. Prac. Ann. (Cahill, 1946) § 876-a. 

5 Ibid., at § 876-b. 

6 Tbid., at § 876-c. 

7 Schivera v. Long Island Lighting Co., 296 N.Y. 26, 69 N.E. 2d 233, 234 (1946). 
§ 185 N.Y. Misc. 957, 57 N.Y.S. 2d 855 (1945). 

9 Thid., at 959 and 857. 

© New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938). 

*t See Gregory, Labor and the Law 184-99 (1946). 

12 38 Stat. 738 (1914), 290 U.S.C.A. § 52 (1942). 





RECENT CASES 495 


fy the issuance of an injunction where a labor dispute exists."? The freedom of 
movement and interests of third parties are necessarily affected to some extent 
as a result of the exercise by employees and labor unions of their privilege of ap- 
pealing to the public for support. 

Injunctions have issued, however, 1) where the coercive techniques employed 
were directed at the plaintiff as a secondary pressure ;"4 2) where the union ac- 
tivity in question was not deemed to be legal;*5 3) where the picketing was vio- 
lent ;* and 4) where the public interest involved was deemed so forceful as to be 
overriding.'? The legality of the union’s objective, the nature of the picketing, 
and the intervention of a paramount public interest were not placed in issue 
here. 

The plaintiff, however, argued that the picketing was aimed, not only at the 
employer, but also at him. The use of such secondary pressures has been en- 
joined by the New York courts unless the courts have found a “unity of inter- 
est” existing between the employer and the third party. The leading case enunci- 
ating this doctrine, Goldfinger v. Feintuch,* held that the product of a non-union 
manufacturer could be picketed at an independent retail outlet because a com- 
mon benefit or interest existed between these parties as a result of the non-union 
conditions prevailing. The majority and concurring opinions in the present case 
disposed of the plaintiff’s contention that he was being secondarily boycotted 
rather summarily by noting that the plaintiff had purchased the home a month 
after the picketing had begun. They apparently concluded from this fact that 
the picketing could not have been directed at the plaintiff. Realistically, how- 
ever, picketing involves a complex of coercive techniques intended to harass the 
employer in every conceivable situation by which he may benefit. Consequently, 
it may well be contended that such picketing was also aimed at all purchasers, 
prospective or other, of the homes. A better argument to explain why the plain- 
tiff apparently does not fall within the “unity of interest” exception is the fact 
that this approach has never been extended to a consumer or purchaser who has 
completely severed his relationship with the manufacturer or seller after the 


"3 Exchange Bakery & Restaurant v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927); Perfect 
Laundry Co. v. Marsh, 120 N.J. Eq. 508, 186 Atl. 470 (1936); Norman v. Sullivan, 185 N.Y. 
Misc. 957, 57 N.Y.S. 2d 855 (1945). 


4 People v. Bellows, 281 N.Y. 67, 22 N.E. 2d 238 (1939); Canepa v. Doe, 277 N.Y. 52, 
12 N.E. 2d 790 (1938); Weil & Co. v. Doe, 168 N.Y. Misc. 211, 5 N.Y. S. ad 559 (1938). 


*S Opera on Tour v. Weber, 285 N.Y. 348, 34 N.E. 2d 349 (1941), noted in 9 Univ. Chi. L. 
Rev. 170 (1941). 


6 May’s Furs and Ready to Wear v. Bauer, 282 N.Y. 331, 26 N.E. 2d 279 (1940); Busch 
Jewelry Co. v. United Retail Employees Union, 281 N.Y. 150, 22 N.E. ad 320 (1939). 


17 Society of the New York Hospital v. Hanson, 185 Misc. 937, 59 N.Y.S. ad ot (1945), 
where a hospital was being picketed and the immediate welfare of the patients was involved, 
the court held that the public interest was superior to the union’s right to picket and issued a 
limited injunction. 

8 276 N.Y. 281, 11 N.E. 2d g10 (1937). 
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initial transaction.’® Consequently, a finding that a secondary pressure existed 
outside the protection of the anti-injunction act may well have justified enjoin- 
ing the picketing here, had it not appeared in the record that the plaintiff’s 
attorney was being paid by the non-union employer. This factor, indeed, is 
somewhat reminiscent of the Goldfinger case itself.*° 

The dissenting judges were also impressed by the plaintiff’s contention that 
the picketing has interfered with the lighting company’s statutory duty to in- 
stall gas and electric services. The issuance of an injunction based on such con- 
siderations would provide an umbrella under which recalcitrant employers 
would be quick to take cover. A parallel situation in the history of labor law is 
the use made of the Lumley v. Gye™ doctrine to defeat the unionization of non- 
union employers. Agreements were exacted from employees as a condition of 
their being employed by which they agreed not to join the union. When organi- 
zation of the employees was actually attempted by the union, an injunction was 
obtained on the ground that the unions were deliberately inducing a breach of 
contract. Thus this English tort doctrine, initially applied in a completely un- 
related situation, provided the means by which employers could circumvent 
the slowly accumulated progress made by unions in acquiring legal sanctions for 
their coercive techniques. The efficacy of this doctrine was recognized by Judge 
Beach, dissenting in R an W Hat Shop, Inc. v. Scully,” where he stated: “.. . . 
employers of labor could extinguish the possibility of lawful strikes by posting 
notices of their outstanding contract obligations.’ Subsequently these judicial 
excesses in the issuance of injunctions were remedied by the passage of the 
Norris-La Guardia Act.*4 

Similarly, the use of injunctions in all instances where the performance of 
statutory duties have been prevented by otherwise legally recognized union ac- 
tivities would provide a protective screen for non-union employers to avoid the 
effects of the anti-injunction statutes. Thus the Iowa Supreme Court in Burling- 
ton Transportation Co. v. Hathaway* enjoined the union from picketing because 
a common carrier was thus prevented from performing its statutory duty to 
haul the goods of all shippers indiscriminately. The huge number and wide range 

19 See People v. Bellows, 281 N.Y. 67, 22 N.E. 2d 238 (1939). But cf. People v. Muller, 
286 N.Y. 281, 36 N.E. 2d 206 (1941), where a secondary boycott was justified because of the 
finding that a “unity of interest” existed where the non-union manufacturer agreed to service 


a burglar alarm for a definite period of time. See also Gregory, Labor and the Law 147-53 
(1946); Hellerstein, Secondary Boycotts in Labor Disputes, 47 Yale L.J. 341 (1938). 


2° See Goldfinger v. Feintuch, 276 N.Y. 281, 11 N.E. 2d g1o (1937); and Blumenthal v. 
Weikman, 279 N.Y. Supp. 966 (1935), aff’g 154 Misc. 684, 277 N.Y. Supp. 895 (1935). 

2 E. & B. 216 (1853). 

98 Conn. 1, 118 Atl. 55 (1922). 


%3 Ibid., at 20. But cf. Bricklayers’ Masons’ & Plasterers’ International Union of America 
v. Seymour Ruff & Sons, Inc., 160 Md. 483, 154 Atl. 52 (1931). 


24 47 Stat. 70 (1932), 29 U.S.C.A. § ror (1942). 
5 234 Ia. 135, 12 N.W. 2d 67 (1943). 
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of statutory duties, state and municipal, would provide a fertile field for non- 
union employers seeking immunization against the effects of anti-injunction 
statutes. 

Finally it is important to note that the majority and concurring opinions 
carefully skirted the question of peaceful picketing as constituting an expres- 
sion of constitutionally guaranteed free speech. If the doctrine enunciated by 
the United States Supreme Court in Thornhill v. Alabama* had been applied, 
the court could have reached its ultimate decision with a minimum of effort. 
The failure of the New York court to apply the Thornhill rationale is indicative 
of the doubt cast upon that case by the Supreme Court’s subsequent decisions?’ 
which have attempted to mark out an area of economic conflict within which 
states can determine their internal labor policy.”* 


Procedure—Discovery of Witnesses’ Statements to Adversary Attorney Not 
Allowed as Matter of Right under Federal Rules—(United States].—Four days 
after the sinking of a tugboat the owners of the tug and their insurer retained 
an attorney to represent them in anticipated litigation arising out of the acci- 
dent. The United States Steamboat Inspectors held a public examination of sur- 
viving crew members and immediately thereafter the attorney for the tugboat 
owners obtained written statements from the men who had testified. The plain- 
tiff, widow of a crew member who had been drowned in the accident, sought to 
discover the contents of these statements by an interrogatory directed to the 
defendants under the deposition-discovery provisions of the Federal Rules of 
Civil Procedure. The interrogatory read as follows: “State whether any state- 
ments of the members of the crews of the Tugs ‘J. M. Taylor’ and ‘Philadelphia’ 
or of any other vessel were taken in connection with the towing of the car float 
and the sinking of the Tug ‘John M. Taylor.’ Attach hereto exact copies of all 
such statements if in writing, and if oral, set forth in detail the exact provisions 
of any such oral statements or reports.”? While admitting that the statements 
had been taken, the defendants and their attorney refused to set forth the con- 


% 310 U.S. 88 (1940). 


27 Milk Wagon Drivers’ Union v. Meadowmoor Dairies, Inc., 312 U.S. 287 (1941); Ameri- 
can Federation of Labor v. Swing, 312 U.S. 321 (1941); Carpenters and Joiners Union of 
America, Local No. 213 v. Ritters Cafe, 315. U.S. 722 (1942). 

#8 “But recognition of peaceful picketing as an exercise of free speech does not imply that 
the states must be without power to confine the sphere of communication to that directly 
related tothedispute. Restriction of picketing tothe area of the industry within whicha labor dis- 
pute arises leaves open to the disputants other traditional modes of communication. To deny to 
the states the power to draw this line is to write into the Constitution the notion that every 
instance of peaceful picketing—anywhere and under any circumstances—is necessarilya phase 
of the controversy which provoked the picketing.” Carpenters and Joiners Union of America, 
Local No. 213 v. Ritters Cafe, 315 U.S. 722, 727-28 (1942). See also Gregory, Labor and the 
Law 350-69 (1946). 

* Rules 26-37, 28 U.S.C.A. following § 723c (1940). 


* Hickman v. Taylor, 4 F.R.D. 479, 480 (Pa., 1945). 
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tents thereof on the ground that such matter was privileged. The court found 
that the accident was so unusual that the most searching investigation for the 
facts was justified, and it therefore held that the material sought was not privi- 
leged and that it should be subject to discovery unless the defendants could show 
that disclosure would impede the administration of justice. [The court thereupon 
ordered the defendants and their attorney to produce the witnesses’ statements 
and the attorney’s memoranda for inspection by the plaintiff or the court.’ On 
refusal to comply with the district court’s order the defendants and their attor- 
ney were adjudged in contempt. This judgment was reversed by the circuit court 
of appeals which feared that the attorney might well become a witness against 
his own client if discovery were allowed.‘ In arriving at its decision the circuit 
court recognized the inadequacy of the usual concept of professional privilege 
to include statements of witnesses to an attorney, and expanded the privilege 
concept to include the “work product of the lawyer.”’ On appeal to the Supreme 
Court, held, although statements of witnesses to an attorney in preparation for 
litigation are not “privileged,” neither are they subject to discovery as a matter 
of right under the Federal Rules of Civil Procedure; rather they are subject to 
discovery only when the party seeking disclosure can show that denial of dis- 
covery will unduly prejudice the preparation of his case or cause him any hard- 
ship or injustice. Hickman v. Taylor.s 

The Supreme Court opinion refers in terms to the problem of whether any 
of the discovery devices® may be used to inquire into materials collected in antic- 

3 Ibid. The text of the order reads, “. . . . it is hereby Ordered, Adjudged and Decreed that 
Defendants, John M. Taylor and George H. Anderson . . . . and Samuel B. Fortenbaugh, 
Jr., Esq., as counsel and agent for those Defendants, shall forthwith answer Plaintiff’s 38th 
interrogatory and supplementary interrogatories; produce all written statements of witnesses 
obtained by Mr. Fortenbaugh, as counsel and agent for Defendants; state in substance any 
fact concerning this case which Defendants learned through oral statements made by wit- 
nesses to Mr. Fortenbaugh whether or not included in his private memoranda and produce 
Mr. Fortenbaugh’s memoranda containing statements of fact by witnesses or to submit this 


memoranda to the Court for determination of those portions which should be revealed to 
Plaintiff.” Respondents’ Brief, p. 5. 


4 To cite an example used by the court, suppose a witness called by a lawyer for his client 
makes a statement, under cross-examination, inconsistent with a former statement made to 
the lawyer and put into the possession of his adversary by discovery procedure. In such a 
situation the lawyer could be called to verify the terms of the original statement and so im- 
peach his own witness. Hickman v. Taylor, 153 F. 2d 212, 219-20 (C.C.A. 3d, 1945). 


567 S. Ct. 385 (1947). 


6 Depositions, interrogatories, production and inspection of documents, admissions, and 
physical and mental examinations are allowed under Federal Rules 26-37. Such devices were 
an important innovation in federal procedure, filling an acute need to supplement the plead- 
ings which had proved their ineffectiveness in disclosing the real points at issue and in giving 
an adequate factual basis for trial preparation. Before the adoption of the Rules, the use of in- 
terrogatories had developed in equity, but the Supreme Court forbade their use at law. Al- 
though depositions could be taken, their taking was so restricted by federal statute and de- 
cision that they were of little help in developing the facts of a case before trial. The policy sup- 
porting these restrictions on discovery had its roots in the feeling that a trial should be a 
battle of wits in which the parties cheered their legal champions to greater effort in the lists 
and victory went to the most ingenious. Such a philosophy, though it may have served to keep 
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ipation of litigation by an attorney. But the problem as viewed by the district 
courts has been the more general one of whether discovery may be had of mate- 
rials collected by anyone—lawyer or layman—in preparation for trial. One 
reason for the broader question before the lower courts seems to be the attempt 
by non-lawyers to make their preparation appear to be the work of attorneys 
in the hope that the district courts will be biased against allowing any invasion 
of the privacy of an attorney’s work.’ On the broader question the district court 
opinions have been in confusion,* partly as a result of the generally non-appeal- 
able character of interlocutory rulings on discovery.* Thus McCarthy v. Palmer*® 
denied discovery of witnesses’ statements gathered by supervisory officials and 
claim agents of the defendant railroad in the course of preparation for trial, 
while Bough v. Lee™ allowed discovery of similar statements which had been 
collected by investigators of the defendant’s insurer.” The district court in the 


lawyers employed, could hardly survive the public interest in more efficient administration 
of justice. By the time procedural reform was under contemplation, experience in several of 
the states and in England and Ontario had demonstrated that the most effective legal ma- 
chinery for reducing and clarifying the issues in any case was a preliminary examination of all 
the evidence of both parties. Liberal mutual discovery, although resisted in some quarters on 
the ground that it would encourage perjury and the manufacture of evidence to meet the 
evidence disclosed by an adversary’s witness before trial, was strongly approved by the 
judiciary. One of the major aims of the new Federal Rules relating to discovery was an elimina- 
tion of the “sporting theory” of justice in favor of the theory that justice and the public inter- 
est would best be served by early publicity for the facts in every case. Realizing the practical 
advantages to be gained from such a change, the courts interpreted the new Rules liberally 
within a few weeks of their adoption. Discovery under the Rules, however, is not unlimited. 
Rule 26(b) allows discovery of relevant, non-privileged matter only, while Rules 30(b), 30(d) 
and 31(d) may be invoked by a deponent to protect himself from examinations calculated to 
“annoy, embarrass, or oppress” him. Interrogatories under Rule 33 may be objected to on all 
these grounds, since the scope of interrogatories has been held to be coextensive with that on 
depositions. And under Rule 34 the moving party must show “good cause”’ for the production 
and inspection of documents. For excellent discussions of these matters see Ragland, Discovery 
before Trial (1932); 2 Moore’s Federal Practice §§26.01—26.02 (1938); Holtzoff, Instruments of 
Discovery under Federal Rules of Civil Procedure, 41 Mich. L. Rev. 205 (1942); Pike and 
Willis, Federal Discovery in Operation, 7 Univ. Chi. L. Rev. 297 (1940); Fisher, The Per- 
sistence of Chitty, 6 Univ. Chi. L. Rev. 359 (1939); Sunderland, The Theory and Practice of 
Pre-Trial Procedure, 36 Mich. L. Rev. 215 (1937). 


7 Dugger v. Baltimore & O. R. Co., 5 F.R.D. 334 (N.Y., 1946). 


8 Advisory Committee, Report of Proposed Amendments, 5 F.R.D. 433, 457-60 (1946); 
Holtzoff, Instruments of Discovery under Federal Rules of Civil Procedure, 41 Mich. L. Rev. 
Rev. 205, 211 (1942). 


9 Apex Hosiery Co. v. Leader, 102 F. 2d 702 (C.C.A. 3d, 1939). Note that the attorney from 
whom discovery was sought in the principal case had to face imprisonment for contempt in 
order to test his theory as to the scope of discovery. 


© 29 F. Supp. 585 (N.Y., 1939), aff'd 113 F. ad 721 (C.C.A. 2d, 1940). 
28 F. Supp. 673 (N.Y., 1939); 29 F. Supp. 498 (N.Y., 1939). 


2 That the course of discovery does not always run smooth is indicated strikingly by the 
case of Bough v. Lee. In that case the defendant’s insurer obtained statements from the 
plaintiff and the defendant following an auto collision. Unable to obtain those statements from 
the defendant, who did not have them in his possession, Bough v. Lee, 26 F. Supp. 1000 (N.Y., 
1939), the plaintiff served notice to take deposition of the insurance company. The defendant’s 
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McCarthy case based its decision on the desire to avoid penalizing the diligent 
in favor of the lazy. Although this reasoning was questioned by its own circuit 
court of appeals in a later case,"} and is now generally discredited," three cases 
cited in argument by respondent in the Hickman case rely on the authority of 
the McCarthy case to deny discovery of statements of witnesses." An excellent 
example of the confusion on the general problem is furnished by the opinions of 
the district court which decided the Hickman case. In an earlier case involving 
an action against an employer for death damages, the court denied the plain- 
tiff’s motion for production and inspection of signed statements made by the 
defendant’s employees to the defendant’s insurer."® The ground for the denial 
was that the plaintiff made no showing of “good cause” as required by Rule 34. 
In its decision in the Hickman case the same court expressly disapproved its 
earlier decision insofar as that decision placed the burden of showing good cause 
on the one seeking discovery.'’ The test of good cause has been applied with fur- 
ther conflicting results where the plaintiff has sought production of statements 
made by himself to the defendant."* 

On the narrower problem of the possibility of discovery of material collected 
by an attorney, the district court opinions appear to have been in as much con- 
fusion as they were in respect to the broader problem. Communications directly 
between client and attorney, of course, are protected from discovery under the 
usual definition of professional privilege."® But it has been disputed whether 
discovery should be allowed of statements made by agents or employees of a 
party to his attorney. Thus one case held that reports and statements obtained 


motion to forbid inquiry as to statements was denied, Bough v. Lee, 28 F. Supp. 673 (N.Y., 
1939). A subpoena duces tecum having been issued, a motion to vacate was made, denied, and 
appealed, application meanwhile being made for a stay. The latter being denied, insurance 
company representatives testified that they did not have the statements, and that these were 
either at the New York office or in the possession of their New York or Washington attorneys. 
Deposition of a representative of the New York office was then taken without success. An 
attorney for the insurance company, though present at the taking of the deposition, refused 
to say whether he had a copy of the plaintiff’s statement, remarking that he attended as an 
attorney and not as a witness. Thereupon his deposition was noticed for taking. He moved 
to vacate or limit the examination, claiming the matter to be privileged. The judge denied the 
motion in strong terms. Bough v. Lee, 29 F. Supp. 498 (N.Y., 1939). 


*3 Hoffman v. Palmer, 129 F. 2d 976, 997 (C.C.A. 2d, 1942), aff’d on other grounds, 318 
U.S. 109 (1943). 


*4 2 Moore’s Federal Practice 162-65 (Supp., 1946). 


*5 Courteau v. Interlake S.S. Co., 1 F.R.D. 525 (Mich., 1941); Piorkowski v. Socony Vacu- 
um Oil Co., 1 F.R.D. 407 (Pa., 1940); Creden v. Central R. Co. of New Jersey, 1 F.R.D. 168 
(N.Y., 1940). 


Stark v. American Dredging Co., 3 F.R.D. 300 (Pa., 1943). 
*? Hickman v. Taylor, 4 F.R.D. 479, 482 (Pa., 1945). 


8 Compare Seals v. Capital Transit Co., 1 F.R.D. 133 (D.C., 1940), with Gordon v. Penn- 
sylvania R. Co., 5 F.R.D. 510 (Pa., 1946). 


9 Grauer v. Schenley Products Co., Inc., 26 F. Supp. 768 (N.Y., 1938); 2 Moore’s Federal 
Practice § 26.13 (1938). 
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by the defendant’s insurer and transmitted to its attorney were fully privi- 
leged,?° while other cases have held that statements collected by an insurer are 
not privileged and do not become so even though turned over to an attorney.” 
There has likewise been conflict on another variant of the narrower problem, 
namely, whether statements become privileged from discovery when gathered 
“through direction” or “on behalf” of counsel.” 

Faced with the contradictory decisions indicated, and perhaps realizing that 
such conflict was due in large part to the wide discretion left to the district 
courts to grant or deny discovery under the Federal Rules, the Supreme Court 
in Hickman v. Taylor attempted to set a standard to guide the exercise of that 
discretion. The standard is in line with the following amendment to Rule 30(b) 
which had been suggested by the Advisory Committee in its Final Draft on 
Proposed Amendments: 

“The courts shall not order the production or inspection of any writing ob- 
tained or prepared by the adverse party, his attorney, surety, indemnitor, or 
agent in anticipation of litigation or in preparation for trial unless satisfied that 
denial of production or inspection will unfairly prejudice the party seeking the 
production or inspection in preparing his claim or defense or will cause him un- 
due hardship or injustice. The court shall not order the production or inspection 
of any part of the writing that reflects an attorney’s mental impressions, con- 
clusions, opinion, or legal theories, or, except as provided in Rule 35, the conclu- 
sions of an expert.’’3 

This amendment, submitted for adoption together with proposed amend- 
ments for thirty-five other rules in June 1946, was rejected by the Court when 
it adopted all but two of the others. One reason for its rejection may be inferred 
from the Hickman opinion, in which it is pointed out that Rule 30(b), as pres- 
ently constituted, gives the trial judges the requisite discretion in granting or de- 
nying discovery of written statements of witnesses, and at the same time places 
the burden of justification properly on the one seeking discovery of the work 
product of a lawyer.’4 Another reason, possibly, is that the Court felt that the 
subject matter of the proposed amendment had been so hotly debated’s and so 
strongly criticized” that it would be better to leave its own solution of the prob- 
lem in the relatively flexible form of a decision instead of the more rigid form of 


2° New York Casualty Co. v. Superior Court, 30 Cal App. 2d 130, 85 P. 2d 965 (1939). 


Bough v. Lee, 28 F. Supp. 673 (N.Y., 1939), 29 F. Supp. 498 (N.Y., 1939); Price v. 
Levitt, 29 F. Supp. 164 (N.Y., 1939); Colpak v. Hetterick, 40 F. Supp. 350 (N.Y., 1941). 


= Compare Farr v. Delaware, L. & W. R. Co., 8 Fed. Rules Serv. 34.35, Case 1 (S.D. N.Y., 
1944), with Dugger v. Baltimore & O. R. Co., 5 R.F.D. 334 (N.Y., 1946). 


*3 Advisory Committee, Report of Proposed Amendments, Rule 30(b), 5 F.R.D. 456 (1946). 
24 Hickman v. Taylor, 67 S. Ct. 385, 394 (1947). 


5 Discovery Procedure Symposium before the 1946 Conference of the Third United States 
Circuit Court of Appeals, 5 F.R.D. 403 (1946). 


* Armstrong, Report of the Advisory Committee, 5 F.R.D. 339, 356 (1946). 
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a court rule. By rejecting the proposed amendment to the Federal Rules, how- 
ever, the Court has left unanswered the problem of whether the standard is to 
be applied only to “the work product of the lawyer,” or is to be applied also to 
the work product of sureties, indemnitors, and agents. The whole tenor of the 
Hickman decision, and particularly of Mr. Justice Jackson’s concurring opinion, 
suggests that the rule applies solely to statements and memoranda collected by 
an attorney. One lower court case decided since the Hickman decision has al- 
ready taken this viewpoint.’ 

A practical result of the Hickman decision will be to place at a disadvantage 
any man acting for himself in preparing for possible litigation. Thus a state- 
ment taken by such a person from a witness will not be as easily protected from 
discovery as the same statement taken by an attorney. By the same token any 
person using an attorney as a pre-litigation investigator will be in a relatively 
advantageous position with respect to discovery. It may be questioned whether 
this is a desirable development in view of the policies favoring liberal discovery 
and more restricted professional privilege.** Regardless of desirability, however, 
realization of this latter result by large insurance and transportation companies 
will encourage them to hire additional “house” attorneys for use simply as pre- 
litigation investigators. This device will avoid the difficulty in which the de- 
fendant found itself in Dugger v. Baltimore & O. R. Co.*® In that case the defend- 
ant railroad attempted to prevent discovery of witnesses’ statements made to a 
claim agent of the railroad. The defendant’s theory was that the claim agent was 
acting on behalf of the law department of the railroad and that statements taken 
by him were therefore privileged. The court refused to accept this theory and 
allowed discovery. From the viewpoint of reducing the burden of work on the 
trial judges, the Hickman decision should be salutary. This may be illustrated 
by imagining the results of the contrary decision rendered by the district court 
in the instant case. There the trial court offered to assume the task of sifting the 
lawyer’s personal impressions, opinions, and legal theories out of the material 
sought, before transmitting the residual fact content to the one seeking dis- 
covery—not an easy task for a busy trial judge. This would also place the court 
in the awkward position of acting ex parte, since by the nature of the issue it 
could not consult the attorney seeking discovery. 

Under the Supreme Court decision the district courts will have the task of 
deciding when a party seeking discovery of material gathered by an adversary 
attorney has justified his demand for disclosure. Only two possible justifications 
are suggested by the Court’s opinion. One is that witnesses are no longer avail- 
able or can be reached only with difficulty; the other is that non-privileged, 
relevant facts, essential to the preparation of a case, are hidden in the adversary 
attorney’s file and cannot be known otherwise than by discovery of the attor- 


*7 DeBruce v. Pennsylvania R. Co., 15 L.W. 2504 (D.C. Pa., 1947). 
8 8 Wigmore, Evidence § 2291 (3d ed., 1940). 
5 F.R.D. 334 (N.Y., 1946). 
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ney’s memoranda. The former is self-explanatory. The latter may be illustrated 
by the case of a railroad worker who is killed on the job late at night with no 
witnesses present and immediately thereafter the railroad company’s attorneys 
make a complete investigation on the spot. The representative of the deceased, 
having few facts on which to base a case, would presumably be justified in seek- 
ing discovery of the facts contained in the memoranda and reports written by 
the railroad’s attorneys. Since potential plaintiffs of the type described can only 
guess at the factual content of such material, it would be otherwise virtually im- 
possible for them to prove hardship or injustice. Possibly a third valid justifica- 
tion, not mentioned by the Court, would be that the discoveree’s answers to 
other interrogatories are evasive or dishonest. Another possible justification 
might be that a witness’ statement taken immediately after an accident is more 
likely to be spontaneous and complete than one taken much later.3° One possible 
justification which the Supreme Court’s opinion definitely eliminates is that 
the attorney seeking discovery merely wants the material for a last minute 
check to make sure that he has overlooked nothing which may be helpful to his 
case. What further possible justifications may be held sufficient under the 
Hickman decision are a matter of conjecture. 


Taxation—State Gross Receipts Tax—Receipts from Interstate Sale of 
Securities Not Taxable—{United States].—The plaintiff, an Indiana resident 


and trustee of a testamentary trust, instructed his Indiana broker to sell certain 
of the trust securities. When purchasers were found through offer of the securities 
on the New York Stock Exchange by the broker’s New York correspondents, 
the latter informed the plaintiff’s Indiana broker, who transmitted the securities 
by mail to New York. The New York brokers received the purchase price from 
the customers on delivery of the securities, and remitted the proceeds less their 
commissions and expenses to the Indiana broker, who deducted his commissions 
and delivered the balance to the plaintiff. The plaintiff paid the New York stock 
transfer tax on these transactions. On the gross receipts of these sales, amount- 
ing to $65,214.20, the plaintiff paid under protest a fiduciary gross income tax 
of 1 per cent under the Indiana Gress Income Tax Act of 1933." 

This act exempts “so much of such gross income as is derived from business 
conducted in commerce between this state and other states of the United States 
.... but only to the extent to which the state of Indiana is prohibited from tax- 

%® The same district court which rendered the decision in the Hickman case, in granting 
discovery in a later case, grounds its view “. . . . upon the proposition that the statement of a 
witness taken immediately after the accident, on the spot as it were, is a catalyst of unique 
value in the development of the truth through the judicial process. If this is so (and I believe 
that any experienced trial judge would agree that it is), then every consideration of the efficient 
working of that process, as well as fairness, requires that it be available to both parties, no 
matter which one obtained it.” DeBruce v. Pennsylvania R. Co., 15 L.W. 2504 (D.C. Pa., 
1947). 


' Ind. Stat. Ann. (Burns, 1943 Replacement) §§ 64-2601—64-2632. 
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ing such gross income by the Constitution of the United States.’ In a suit for 
recovery, the Indiana Supreme Court, reversing the court below, sustained the 
tax on the grounds that the situs of intangibles is the domicile of the owner, and 
that the transaction was not interstate commerce, but only incidentally and 
immaterially involved interstate commerce.’ On appeal, the United States Su- 
preme Court, held, three justices dissenting, that constitutionally the transac- 
tion was interstate commerce, no less because its subject was securities rather 
than tangible property, and that the tax was unconstitutional as a “direct im- 
position” on that commerce. In a concurring opinion, Mr. Justice Rutledge 
urged that the Court’s reasoning should stem from an examination of the danger 
of multiple taxation, because invalidation of the tax regardless of “discrimina- 
tory consequences or actual or probable impeding effect in fact” constituted a 
return to a repudiated doctrine. Freeman v. Hewit.4 

The decision in this case, although in accord with the results of recent gross- 
receipts-tax litigation before the Court, injects confusion into the field of state 
taxation of interstate commerce by apparently abandoning the multiple-burden 
test enunciated by Mr. Justice Stone in Western Livestock v. Bureau of Revenue. 
This formula was applied in Adams Mfg. Co. v. Storen,’ involving the same In- 
diana statute, and distinguishable from the present case only in the tangible 
nature of the subject of sale.* Mr. Justice Rutledge objects to the substitution of 
the concepts “direct” and “indirect” burdens on interstate commerce for the 
more functional analysis embodied in the multiple-burden test,® because the 

* Ibid., at § 64-2606(a). 

3 Hewit v. Freeman, 221 Ind. 675, 51 N.E. 2d 6 (1943). 

467 S. Ct. 274 (1946). 

5 Adams Mfg. Co. v. Storen, 304 U.S. 307 (1938); Gwin, White & Prince v. Henneford, 
305 U.S. 434 (1938); Nippert v. City of Richmond, 327 U.S. 416 (1946). 


© Western Live Stock v. Bureau, 303 U.S. 250, 255-56 (1936): “. . . . local taxes, measured 
by gross receipts from interstate commerce, have often been pronounced unconstitutional. The 
vice characteristic of those which have been held invalid is that they have placed on the com- 
merce burdens of such a nature as to be capable, in point of substance, of being imposed or 
added to with equal right by every state which the commerce touches, merely because inter- 
state commerce is being done, so that without the protection of the commerce clause it would 


bear cumulative burdens not imposed on local commerce.” See Morrison, State Taxation of 
Interstate Commerce, 36 Ill. L. Rev. 727 (1942). 


7 304 U.S. 307 (1938). 


§ The Court found that the intangible character of the subject of sale did not distinguish 
the instant case from the Adams case. Although the majority, concurring, and dissenting 
opinions all assume that the transaction under scrutiny was interstate commerce, the point 
apparently did not seem beyond argument to the Court in a previous memorandum decision 
on the instant case, 66 S. Ct. 19 (1945), in which counsel were requested, on reargument, to 
address themselves, inter alia, to the question: “Were the sales of securities as made in the cir- 
cumstances of this case, including the transactions upon the New York Stock Exchange, inter- 
state sales within the meaning of [the Adams case]?’’ In the appellee’s brief on petition for re- 
hearing, the appellee concedes the interstate character of the transaction and shifts his major 
argument to the effects of the tax. 


967 S.Ct. 274, 281-82 (1946). 
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result is to cast doubt on the validity of the many direct state taxes which al- 
ready have passed muster before the Court.’® Seemingly, fairly apportioned 
gross-receipts taxes, hitherto approved, would be condemned by a logical ex- 
tension of the majority opinion in the instant case. 

Since 1887, the Court has made important inroads on the doctrine of Robbins 
v. Shelby County Taxing District™—that “interstate commerce cannot be taxed 
at all, even though the same amount of tax should be laid on domestic commerce 
or that which is carried on solely within the state.”* Thus, the net earnings of 
enterprises, although wholly derived from interstate commerce, are taxable by 
those states possessing sufficient connections with the subject of the tax on the 
theory that a general, uniform, net income tax is only an indirect burden on in- 
terstate commerce."’ Similarly, property used in interstate commerce may be 
taxed by the measure of gross earnings found to be earned within the state when 
the tax is levied expressly in lieu of a property tax, on the ground that such a 
tax is not a tax on gross earnings." 

But the Court has consistently refused to permit taxation of unapportioned 
gross receipts from interstate commerce. Until 1938, this refusal usually took 
the form of a prohibition on what were found to be direct burdens on interstate 
commerce, whether the tax was on gross receipts as such,’ or on the privilege of 
engaging in a business measured by the gross receipts from the business."® 

In 1938, however, the Court in the Western Livestock case substituted the 
multiple-burden test for the direct-burden test and concerned itself with the 
practical question of how much a tax actually obstructed the commerce. It 
would appear that this new test was at least in part based on a recognition of the 
virtual subsidy granted to large areas of interstate commerce at the expense of 
local commerce by the Court’s limitations on state taxing power, and of the de- 


© Fourteen states have filed motions for leave to file a brief amici curiae, arguing that if the 
standards laid down in the Adams and related cases have in fact been abandoned in the Free- 
man case, state tax administrators are without a guide for the future. 


1120 U.S. 489 (1887). 
12 Thid., at 497. 


3 United States Glue Co. v. Town of Oak Creek, 247 U.S. 321 (1918). The difficulties of 
administration of a net income tax, well demonstrated in federal experience, together with the 
manifold opportunities for manipulating profit and loss statements, would seem to militate 
against the use of this sanctioned device. The taxpayer’s volume of business probably bears 
a closer relation to the cost of governmental services furnished than does his net income. See 
York Rapid Transit Corp. v. New York, 303 U.S. 573 (1938). 


*4 Cudahy Packing Co. v. Minnesota, 246 U.S. 450 (1918). 
*s Ratterman v. Western Union Telegraph Co., 127 U.S. 411 (1883). 


6 Crew Levick Co. v. Pennsylvania, 245 U.S. 292 (1917). But cf. American Mfg. Co. v. 
St. Louis, 250 U.S. 459 (1919), sustaining as only an indirect burden a tax on the privilege of 
manufacturing, measured by the gross receipts, as was the tax in the Crew Levick case, though 
the Court found the latter “so obviously distinguishable that particular analysis is unneces- 
sary.”” See Traynor, State Taxation and the Commerce Clause in the Supreme Court, 1938 
Term, 28 Calif. L. Rev. 168 (1940). 
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mands by the states for contribution from that commerce unless there was a 
showing by the taxpayer of the kind of discrimination at which the commerce 
clause was directed. This new approach coincided with widespread adoption by 
the states of new means to raise urgently needed revenues, among the most im- 
portant of which were sales and use taxes."? 

The decisions of the Court during the past decade in the field of sales and use 
taxes, which levies appear to differ significantly in their effects on interstate 
commerce from so-called gross-receipts taxes chiefly in the manner of collec- 
tion,* have weakened the multiple-burden rationale through the anomaly of 
sanctioning sales and use taxes on the same interstate transaction as a means of 
making interstate commerce pay its way. In the typical case the state of entrance 
has been permitted to levy a tax on the “privilege of using” tangible personal 
property, equivalent in amount to its sales tax, on articles entering the state in 
pursuance of an interstate sale." Although all use-tax states credit their own 
sales tax, if paid (since the purpose of the use tax is to compensate for out-of- 
state purchases not subject to the sales tax), the majority do not credit sales 
taxes paid in other states.** If two taxes can thus be imposed on a single sale, the 
cumulative burden is apparent. The Court has dealt with objections to this 
situation in two ways. In contradiction to the orthodox statement of the multi- 
ple-burden test, it has intimated first that the mere “risk’’ of cumulative imposi- 
tions on interstate commerce is not enough to condemn use taxes,” although the 
exaction of a use tax without the crediting clause would seem to be within the 


precise ban of the Court’s decisions in the gross receipts cases. In addition, the 
Court has proceeded to divide integral interstate transactions into “local inci- 
dents” of use” and delivery,” thus achieving nominal adherence to the position 


117 C.C.H. State Tax Guide Serv. J 60-020 and 60-050 (1946). 
*8 See Powell, New Light on Gross Receipts Taxes, 53 Harv. L. Rev. 909, 911( 1940). 


"9 Southern Pacific Co. v. Gallagher, 306 U.S. 167 (1939) (railroad supplies purchased 
outside taxing state; no credit allowed for other sales taxes paid); Henneford v. Silas Mason 
Co., 300 U.S. 577 (1937) (credit allowed for own or other sales tax, if paid). 


* C.C.H. State Tax Guide Serv. {9 60-500-63-050 (1946). See also Brown, The Future 
of Use Taxes, 8 Law & Contemp. Prob. 495, 498-99 (1041). 


2t Mr. Justice Cardozo, in Henneford v. Silas Mason Co., 300 U.S. 577 (1937): “We have 
not meant to imply by anything said in this opinion that allowance of a credit for other taxes 
paid to Washington made it mandatory that there should be a like allowance of a credit for 
taxes paid to other states. A state, for many purposes, is to be reckoned as a self-contained unit, 
which may frame its own system of burdens and exemptions without heeding systems else- 
where. If there are limits to that power, there is no need to mark them now. It will be time 


enough to mark them when a taxpayer paying in the state of origin is compelled to pay again 
in the state of destination.” 


* Southern Pacific Co. v. Gallagher, 306 U.S. 167 (1939). 


23 McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 33 (1940). Mr. Justice Rut- 
ledge, who joined the majority in sustaining the New York City sales tax in this case, took 
occasion, however, in Nippert v. City of Richmond, 327 U.S. 416, 423 (1946) to condemn the 
argument that solicitation was, like delivery in the Berwind-White case, a local incident. 
“There is no known limit to the human mind’s capacity to/carve out from what is an entire 
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that multiple taxation of the “same’’ event is prohibited. Apparently, this high- 
ly conceptual view of a “transaction” in the sales- and use-tax cases has the 
effect 1) of forcing states at their peril to determine in advance whether the 
Court will decide that they have labeled a tax by the approved name and thus 
are qualified as tax collectors on the approved local incident, regardless of the 
actual economic incidence of the tax,?4 and 2) of creating a logical basis for multi- 
ple-state taxation of interstate sales through theories disclaiming the imposition 
of cumulative burdens while having the effect of actually imposing them.*s 

Discussion in recent cases indicates that the conceptual distinctions and dia- 
lectic used in the sales- and use-tax cases and in the instant case take on mean- 
ing only as methods by which the Court is seeking to make the practical judg- 
ment as to whether interstate commerce is in fact being placed at competitive 
disadvantage as compared with local commerce.” Since the multiple-burden ra- 
tionale has been found wanting in making this practical determination in the 
sales- and use-tax cases, and since it is not the basis of the decision in the Free- 
man case, apparently the Court has repudiated the multiple-burden test. It 
would appear that this test has furnished a pragmatic working basis in the gross- 
receipts cases for judicial reconciliation of competing necessities in widely vary- 
ing fact situations, and that the direct-indirect burden test used in the Freeman 
case is inadequate because it obscures the Court’s objection to the tax and ap- 
parently is not governed by economic considerations. The decision does not pur- 
port to search for or discover an impediment to interstate commerce, nor does it 
set any standard by which such impeding effect may be measured. Whether ac- 
tual payment by the plaintiff of the New York tax, or the mere possibility of its 
imposition, or neither, render the disputed levy nugatory is left unanswered by 
the majority opinion. 


or integral economic process particular phases or incidents, label them as ‘separate and dis- 
tinct’ or ‘local’ and thus achieve its desired result.” See The Multiple Burden Theory in Inter- 
state Commerce Taxation, 40 Col. L. Rev. 653 (1940). 


24In McLeod v. Dilworth, 322 U.S. 327 (1944), the respondent, a Tennessee corporation 
not authorized to do business in Arkansas, obtained orders from buyers in that state. These 
orders were accepted in Tennessee, and title passed and delivery was made in Tennessee. It 
was held that Arkansas could not levy a “sales” tax on this transaction, though it was strongly 
implied that a “use” tax would have met a kinder fate. Ibid., at 330. On the same day, in Gen- 
eral Trading Co. v. State Tax Commission of Iowa, 322 U.S. 335 (1944), the Court, on sub- 
stantially identical facts, sustained the “use” tax of Iowa, the buyer’s state. See the special 
opinion of Mr. Justice Rutledge in 322 U.S. 349 (1944) concerning both of the above cases. 

*5 In O’Kane v. State, 283 N.Y. 439, 28 N.E. 2d 905 (1940), noted in 9 Duke B.A. J. 54 
(1941), both the majority and the dissenters relied on the multiple burden theory. The court 
sustained a New York stock-transfer tax on an agreement for the sale of securities in inter- 
state commerce. The majority found that the making of a contract of sale in New York was an 
event which could not recur elsewhere, and that the possibility of cumulative taxes was 
therefore absent. Mr. Chief Justice Lehman dissented on the authority of the Adams case, 
pointing out that the states of destination had the same right to tax the transfer as New 
York. a 

* This premise, implicit in most of the decisions in this field, is clearly stated in the ma- 
jority opinion in McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 33, 48 (1940). 
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It has been suggested that rough equality of competitive advantage, taxwise 
between local and out-of-state sellers is best achieved by permitting only the 
buyer’s state to tax, since a taxing seller’s state cannot reach into a buyer’s state 
to equalize the burden.”’ This impedes the flow of interstate commerce only to 
the extent to which there is a decreased demand in the buyer’s state as a result 
of the tax, to which, however, all other similar transactions in the latter state 
are also subject. Another proposal has been the apportionment of taxes among 
the states involved in the transaction, a doubtful solution in view of the lack of 
uniformity in state allocation formulas.** In this connection a possible new line 
of departure is suggested in the dissent of Justices Douglas and Murphy. While 
apportionment in this field historically has been a process of estimating the com- 
parative amount of protection, or service, furnished by the state to the inter- 
state activity, the dissenters suggest that a more significant splitting up of in- 
terstate transactions is achieved by eliminating from the subject of taxation 
the only proceeds really derived from the transaction as an interstate trans- 
action. Thus, in the Freeman case, the Indiana tax was not levied on the bro- 
kers’ commissions, since the “gross” proceeds taxed did not include these sums. 
The rationale of the dissenters seems to be that by eliminating the service of 
procuring the interstate transaction, what is left is a subject of taxation which 
only by geographical accident and not design has crossed a state line. The rea- 
soning would appear to be questionable in its apparent assumption that by 
eliminating the carrier’s or procurer’s proceeds, the remainder of the process is 
somehow divested of its interstate flavor. But insofar as this approach manifests 
a desire to inquire into the economics of the situation by asking whether a tax 
on the proceeds less the commissions really burdens interstate commerce, it 
is reinforced by those cases whose rationale is defended by Mr. Justice Rut- 
ledge.” Until the majority is again willing to base its decision in these cases on 
the grounds of practical results, it would seem that the dissenters’ suggestion 
will have no effect in the determination of future cases. 

Whatever the methods used to achieve a balance between the relative re- 
sponsibilities of local and interstate commerce for the financial support of state 
governments, no equitable result can be reached without an attempt to analyze 
the actual incidence and effects of various taxes; this attempt is not made in the 
Freeman case. 


7 This solution takes on special significance in the instant case. If only the few states hav- 
ing major securities markets are permitted to tax the sale of securities in transactions like this 
one, a considerable area of potential taxation is declared outside the scope of state power. See 
8 Univ. Chi. L. Rev. 132 (1940), noting O’Kane v. State, 283 N.Y. 439, 28 N.E. 2d 905 (1940). 


+ Effective apportionment requires study and action on a national scale. The Court has 
never insisted on precise apportionment. Cf. Ford Motor Co. v. Beauchamp, 308 U.S. 331 
(1939). See Hellerstein and Hennefeld, State Taxation in a National Economy, 54 Harv. L. 
Rev. 949 (1941). 


29See Dunham, Gross Receipts Taxes on Interstate Transactions, 47 Col. L. Rev. 211 
(1947). 
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Judgments sustaining or invalidating state taxation of interstate commerce, 
insofar as competitive advantages are destroyed or equalized by sales and use 
taxes, are preventing the most economic distribution of resources.’* Since 1938, 
decisions in gross-receipts tax cases have purported to be based on analysis of 
their effects on the flow of interstate commerce. Consequently, Congress, as a 
body more suitably equipped to make comprehensive economic investigations 
than the courts, and undoubtedly the holder of power to place its imprimatur on 
even concededly discriminatory taxation of interstate commerce,* should form- 
ulate a national policy based on the conflicting demands of state revenue needs 
and freedom of movement in interstate trade. 


Torts—Negligence—Person Endangered by Own Negligence Liable to 
Rescuer for Injuries Sustained in Rescue—(New York].—The defendant 
parked her car on an incline without taking proper precautions to prevent its 
movement. The plaintiff sustained personal injuries in rescuing the defendant 
from the path of the automobile after she had walked in front of it and it started 
to move. The jury found that the defendant’s negligence in parking her car was 
the direct cause of the injury and upon instruction of the court that it was the 
duty of the defendant to exercise reasonable care to avoid injury to the plain- 
tiff, damages were awarded. On appeal, held, there is a legal as well as a moral 
duty not to expose one’s self to undue risk of injury, thereby causing another to 
undertake a rescue which brings about an undue risk of injury to the other. 
Carney v. Buyea.t 

To permit recovery by a rescuer where the act of the rescued created the 
danger, the principal case removes conceptual barriers hitherto preventing such 
recovery, and employs the foreseeability test in a new fact situation. 

While the law has not recognized any general duty to aid a person who is in 
peril,’ it is well established that where the danger is created by the negligent 


3° For a discussion of the economic effects of use tax incidence see Carlson, Interstate 
Barrier Effects of the Use Tax, 8 Law & Contemp. Prob. 223 (1941). 


3 The many dicta and decisions to this effect have recently been reinforced in Prudential 
Life Insurance Co. v. Benjamin, 328 U.S. 408 (1946), sustaining a South Carolina tax on foreign 
insurance companies measured by business done within the state, regardless of interstate or 
local character. No similar tax was required of South Carolina insurance companies. The plain- 
tiff, citing United States v. South-Eastern Underwriters Association, 322 U.S. 533 (1944) 
to urge protection of the commerce clause, obtained the Court’s concession that the tax 
discriminated against interstate commerce, but the Court upheld the tax on the authority of 
the McCarran Act, 59 Stat. 33 (1945), 15 U. S.C.A. §§ 1011-1015 (1945), which declares that 
“continued regulation and taxation by the several States of the business of insurance is in the 
public interest 


* 271 App. Div. 338, 65 N.Y.S. 2d go2 (1946). 


? Osterlind v. Hill, 263 Mass. 73, 160 N.E. 301 (1928); Union Pacific Ry. Co. v. Cappier, 
66 Kan. 649, 72 Pac. 281 (1903); Prosser, Torts 190-92 (1941); 2 Rest., Torts § 314 (1934). 
Contra: Dupue v. Flateau, 100 Minn. 299, 111 N.W. 1 (1907); cf. L. S. Ayres & Co. v. Hicks, 
220 Ind. 86, 40 N. E. 2d 334 (1942). The last case, however, can be explained by the fact 
that the plaintiff was an invitee on the defendant’s property, and the defendant failed to halt 





510 THE UNIVERSITY OF CHICAGO LAW REVIEW 


conduct of a third person, the rescuer may recover from such person for injuries 
received in the course of the rescue.’ If the rescue is not reckless or rash, the res- 
cuer will not as a matter of law be denied recovery on the theory that he assumed 
the risk or that he was contributorily negligent, even though the danger to his 
own life was clearly apparent.‘ Moreover, in such cases, when the rescued per- 


son is contributorily negligent, the negligence of the rescued is not imputable 
to the rescuer.5 


In the rare case where, as here, the situation of the imperiled person is the re- 
sult of his own careless conduct, the courts have had more difficulty permitting 
recovery by the rescuer for injury sustained in the rescue.* In the leading case of 
Saylor v. Parsons’ the defendant without proper care undertook to undermine a 
brick wall while demolishing his house. The plaintiff observed that the wall was 


the injuring instrumentality before the complete damage had been done. For a vigorous 
criticism of the rule that there is no duty see Ames, Law and Morals, 22 Harv. L. Rev. 97, 112 
(1908); Bohlen, The Moral Duty to Aid Others as a Basis of Tort Liability, 56 U. of Pa. L. 
Rev. 217, 316 (1908); Cardozo, The Paradoxes of Legal Science 25 (1928). 


3 Wagner v. International Ry., 232 N.Y. 176, 133 N.E. 437 (1921); Perpich v. Leetonia 
Min. Co., 118 Minn. 508, 137 N.W. 12 (1912); “The risk of rescue, if only it be not wanton, is 
born of the occasion. The emergency begets the man.” Cardozo, J., in Wagner v. International 
Ry., 232 N.Y. 176, 180, 133 N.E. 437, 438 (1921). 


4 Rovinski v. Rowe, 131 F. 2d 687 (1942); cf. Haynes v. Harwood, [1934] 1 K.B. 146, 
where the English court abandoned English precedents to adopt the American rule. But see 
Oklahoma Power & Water Co. v. Jameson, 188 Okla. 118, 106 P. 2d 1097 (1940). In this case 
an instruction to the jury, charging that if the plaintiff’s decedent was a rescuer he had a 
right to act to prevent injury or harm to others, even to the extent of endangering his own 
life, was held reversible error. The decision was based on a provision of the Oklahoma Consti- 
tution which provides: “The defense of contributory negligence . . . . shall, in all cases whatso- 
ever, be a question of fact, and shall, at all times, be left to the jury.” Okla. Const. Art. 23, § 6. 


5 Bond v. Baltimore & O. R. Co., 82 W. Va. 557, 96 S.E. 932 (1918); Pierce v. United 
Gas & Electric Light Co., 161 Cal. 176, 118 Pac. 700 (1911). 


* In Butler v. Jersey Coast News Co., 109 N.J.L. 255, 160 Atl. 659 (1932), the defendant’s 
truck, driven by the defendant’s employee, skidded into and knocked down an electric line 
pole. The plaintiff was injured by contact with a live wire while assisting the driver who was 
under the truck. Although the facts clearly raised the rescuer problem, the court, because of 
the absence of precedents permitting recovery to the plaintiff, was compelled to base its 
holding on different grounds. Thus the court said: “As we view this case, it does not come with- 
in the class known as rescue cases in which the law has been variously determined in courts 
of justice. These are all cases of obvious danger and risk to the rescuing party, like one jumping 
overboard to save another’s life or rescuing one from a burning building. Here so far as appear- 
ances were concerned, there was nothing that necessarily and obviously suggested danger. It 
is true there was an electric wire with which the plaintiff came into contact, but that the danger 
of it was so obvious that he ought to have been, as a matter of law, held to avoid it on the 
theory that he was running into extreme danger as a rescuer would seem not to be the case. 
For this reason it is unnecessary to invoke or even determine the law of this state in the so- 
called rescue cases.”” 109 N.J.L. 255, 257-58, 160 Atl. 659, 660 (1932). In Dupuis v. New 
Regina Trading Co. Ltd., [1943] 4 D.L.R. 275, noted in 21 Can. Bar Rev. 758 (1943), re- 
covery was denied where the plaintiff's decedent lost his life in attempting to aid the de- 
fendant’s employee who carelessly let herself get suspended in the shaft of the elevator which 
she operated. 


7 122 Iowa 679, 98 N.W. 500 (1904). 
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about to fall on the defendant, and took precautionary measures which permit- 
ted the defendant to escape unharmed, but was himself injured in so doing. The 
court sustained a directed verdict for the defendant on the basis that the wrong 
towards the rescuer flows from or is based upon a wrong towards the person in 
danger.* Since the defendant’s duty to protect himself from harm was moral and 
not legal,? it declared there could be no negligence towards the person rescued, 
and hence no recovery by the rescuer. 

The conclusion in the Saylor case that the plaintiff’s right is derivative—i.e., 
dependent solely on the negligence of the defendant toward the rescued—is 
questionable in the light of the cases where the plaintiff was injured while res- 
cuing a person endangered by the negligent conduct of a third party. In those 
cases it has been recognized that the negligent conduct of the defendant brings 
him into a relationship of negligence not only towards the person imperiled, but 
also towards the rescuer. The language of the cases indicates that the basis for 
holding the defendant liable is that he should have “foreseen’’ the possibility of 
a rescuer at the time of his negligent act." The doubt is increased by the cases 
where the contributory negligence of the person rescued has not barred recovery 
by the rescuer." 

A more satisfactory approach to the problem was taken in Brugh v. Bigelow,” 
where the court let the questions of negligence and proximate cause go to the 
jury. Although it distinguished the case from the Saylor case,"} the court in the 
Brugh case indicated that when the defendant was driving on the highway he 
was required to exercise due care for the safety of others, including passers-by 


§ “But negligence on the part of the defendant either toward the rescued or the party mak- 
ing the rescue after the attempt has begun is essential to a recovery in all cases.” Ibid., at 681 
and sor. In Dupuis v. New Regina Trading Co. Ltd., [1943] 4 D.L.R. 275, 284, the court, 
citing the Saylor case, held that since the rescued could not be “guilty legally . . . . of neglect- 


ing herself” and since no third person was jeopardized by her negligent conduct, there was no 
liability to a rescuer. 


9“Undoubtedly Parsons owed the moral duty of protecting his own person from harm. 
But the law of life is regarded as sufficient inducement to self-preservation; all that is deemed 
essential for the government of persons in matters affecting themselves alone.” Saylor v., 
Parsons, 122 Iowa 679, 683, 98 N.W. 500, 502 (1904). 


2° “Danger invites rescue The law does not ignore these reactions of the mind in 
tracing conduct to its consequences The wrong that imperils life is a wrong to the im- 
periled victim; it is a wrong also to his rescuer.” Wagner v. International Ry., 232 N.Y. 176, 
180, 133 N.E. 437 (1921). 


*t Cases cited note 5 supra. But see Dupuis v. New Regina Trading Co., [1943] 4 D.L.R. 
275, 284, where the court refused to accept the argument that, since the contributory negli- 
gence of the rescued does not bar recovery of the rescuer from the third party, the rescuer’s 
right was evidently not derivative, 


12 310 Mich. 74, 16 N.W. 2d 668 (1944), where the defendant was caught beneath his car 
which had overturned after he had driven it recklessly. The plaintiff was injured in an at- 
tempt to extricate the defendant. 


3 Tbid., at 80 and 671. “In that [Saylor] case defendant was proceeding at his own risk 
on private property where the safety of others would not necessarily be involved.” In the 
principal case the defendant was on her own property and the plaintiff was an invitee. 
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who should be expected to stop and render needful assistance, and that the de- 
fendant’s claim that he owed himself no duty was without merit." 

In the instant case the court expressly refused to follow the Saylor case,"5 and 
without the equivocal language of the Brugh case regarding the duty of drivers 
on a public highway, adopted the reasoning of Professor Bohlen when he said: 

The rescuer’s right of action, therefore, must rest upon the view that one who imperils 
another, at a place where there may be bystanders, must take into account the chance that 
some bystander will yield to the meritorious impulse to save life or even property from destruc- 
tion, and attempt a rescue. If this is so, the right of action depends not upon the wrongfulness 
of the defendant’s conduct in its tendency to imperil the person whose rescue is attempted, 
but upon its tendency to cause the rescuer to take the risk involved in the attempted rescue.® 

The court concluded that a lack of self-protective care may be negligence to- 
wards any person in whose vicinity one exposes one’s self to undue risk of injury. 
This holding suggests a strong analogy to the cases where the plaintiff receives 
injuries from shock as a result of discovering the body of a suicide,"’ in which it 
is arguable that the suicide has behaved negligently if his manner and place of 
self-destruction is such that shock to persons making the discovery would fore- 
seeably arise."* The rescue cases may appear more difficult since the conduct 
may not be characterized as “willful,” as it can be in the suicide cases. 

There remains the possibility that a court may feel that avoiding danger is so 
strong and natural an instinct that one who has endangered himself could not 
be said to have reasonably foreseen the hazard.’® Although this may be a proper 
consideration for a jury, it does not seem to be a strong enough basis for directed 
verdicts of no cause of action as a matter of law. 


Workmen’s Compensation Acts—Security Funds—Security Fund Subro- 
gated to Employee’s Rights against Employer—(IIlinois]|—An employee of the 
defendant Illinois corporation was injured in Wisconsin in the course of his em- 


"4 Thid. 


*§S Carney v. Buyea, 271 App. Div. 338, 344, 65 N.Y.S. 2d 902, 909 (1946). ““We think there 
was a legal duty owing by the defendant to the plaintiff not to create an undue risk of injury 
to him and not merely a moral duty as was held in Saylor v. Parsons 

6 Bohlen, Studies in the Law of Torts 569, n. 33 (1926). 


17 Blakely v. Shortal’s Estate, 236 Iowa 787, 20 N.W. 2d 28 (1945), noted in 13 Univ. Chi. 
L. Rev. 215 (1946), where recovery from the estate of the suicide was allowed. 


*8 “Tt would seem that a person who carelessly exposes himself to danger or who attempts 
to take his life in a place where others may be expected to be, does commit a wrongful act 
toward them in that it exposes them to a recognizable risk of injury.” Bohlen, Studies in the 
Law of Torts 560, n. 33 (1926). 


*9 The court in the Saylor case may have had this in mind when it said, after settling the 
case on the duty issue, “In the first place there is nothing in the record to indicate that Parsons, 
in the exercise of ordinary care, could not have undermined the wall with safety to himself. 
That he so intended must be presumed, for the presumption in favor of prudence is always to 
be indulged in until the contrary appears. If, then, he might have performed the work with 
safety to himself, neither he nor the company is chargeable with negligence for not antici- 
pating that he would do it otherwise, and that, if he so did, somebody would attempt to 
rescue him.” Saylor v. Parsons, 122 Iowa 679, 684, 98 N.W. 500, 502 (1904). 
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ployment. The defendant was insured against workmen’s compensation liabil- 
ity with a mutual carrier which had contributed to the Wisconsin mutual work- 
men’s compensation security fund. This fund, established by the state* to as- 
sure compensation benefits to workers whose employers had insured themselves 
in carriers which thereafter became insolvent, was maintained by mandatory 
annual contributions from each mutual carrier licensed to insure workmen’s 
compensation liability in Wisconsin. After the employee’s injury, the defend- 
ant’s insurer was taken over by a stock company which became insolvent with- 
out having paid the employee’s compensation awards. Thereupon the plaintiff, 
custodian of the Wisconsin’s workmen’s compensation security funds, paid the 
awards as required by the statute establishing the funds, and brought this ac- 
tion in Illinois to recover that amount from the defendant, claiming a common- 
law right to be subrogated to the injured employee, and a statutory right to pro- 
ceed to recover sums paid from the security funds as awards. On appeal, held, 
the plaintiff was entitled to both common-law and statutory subrogation. Judg- 
ment dismissing the action reversed. Smith v. Clavey Ravinia Nurseries.’ 

In permitting statutory recovery by the fund custodian against the employer, 
the Illinois court, in the first case of its kind under the Wisconsin statute, has 
set a precedent for a new interpretation of the function of a workmen’s compen- 
sation security fund. By basing its decision also upon the ground of common- 
law subrogation, the court has evidently intended to effect an extension of that 
doctrine. 

Workmen’s compensation security funds were established in five states’ as a 
depression measure because insolvencies of compensation insurers had rendered 
many compensation awards worthless.‘ The section of the Wisconsin act relied 
on by the plaintiff provides that “the state treasurer as custodian of the funds 
shall proceed to recover the sums of all liabilities of such [insolvent] carrier as- 
sumed by such funds from such carrier, its receiver , liquidator, rehabilitator or 
trustee in bankruptcy, employers, and all other liable, and may prosecute an ac- 
tion or other proceedings therefor.”’5 In permitting the plaintiff to recover under 
this section, the court interpreted the insertion of “employers” to mean that 
employers were directly liable to the security fund for awards paid by it to their 
own employees, for otherwise, it was said, the funds would be depleted and their 
purpose frustrated.° 


* Wis. Stat. (Brossard, 1943) § 102.65. 
2 329 Ill. App. 548, 69 N.E. 2d g21 (1946). 


3 New Jersey, 1935, N.J. Rev. Stat. (1937) tit. 34, c. 15, §§ 103-120; New York, 1935, N.Y. 
Workmen’s Compensation Law (McKinney, 1946) c. 67, § 106; North Carolina, 1935, N.C. 
Gen. Stat. (Michie, 1943) c. 97, §§ 105-122; Pennsylvania, 1937, Pa. Stat. Ann. (Purdon, 
1937) tit. 77, §§ 1052-1066; Wisconsin, 1935, Wis. Stat. (Brossard, 1943) § 102.65. 


4 Dodd, Administration of Workmen’s Compensation 578 (1936). 
5 Wis. Stat. (Brossard, 1943) § 102.65(11). 
* Smith v. Clavey Ravinia Nurseries, 329 Ill. App. 548, 557, 69 N.E. ad 921, 925 (1946). 
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This interpretation of the court seems open to question in the light of a com- 
parison of the Wisconsin statute with those of the other states. The New Jersey’ 
and North Carolina® statutes contain no provisions for recovery of awards paid 
by their funds, from insolvent insurers or from employers. The New York 
statute requires proceedings for recovery against insolvent insurers, but ex- 
pressly prohibits any proceedings against employers.’ The Pennsylvania statute 
as originally enacted’* contained a provision for recovery identical with that of 
the Wisconsin statute, but was later amended to delete “employers.”" In all 
states, contributions by carriers to security funds bear the same proportion to 
the earned premiums of the contributors. Nevertheless, it seems that the legis- 
latures of the states other than Wisconsin did not anticipate depletion of the 
funds, although their fund custodians were not authorized to recover awards 
paid from employers. It is possible, therefore, that by “employers” the Wiscon- 
sin statute refers to all the employer members of insolvent mutual or reciprocal 
carriers, rather than to the individual employers to whose employees awards 
have been paid. As policyholders, employers may have been intended to become 
liable along with “‘its [the insolvent carrier’s] receiver, liquidator, rehabilitator 
or trustee in bankruptcy . . . . ” to discharge the obligations of the carriers.” 

In placing ultimate liability on the defendant, the court seems to have viewed 
the security fund as an emergency fund rather than as a reinsurance measure. 
However, an opposite conclusion seems better founded. The Wisconsin act 
merely states that the funds are created “for the purpose of assuring... . the 
benefits . . . . provided for employments insured in insolvent .. . . carriers.” 


Such language is entirely consistent with a description of a reinsurance scheme. 
Writers in the field of workmen’s compensation insurance consider these funds 
clearly reinsurance measures.'* The funds of each state, including the states 
that do not authorize recovery by the fund custodian against employers, are 
maintained by required contributions of one percent per year of premiums 
earned within the state on workmen’s compensation insurance, and accumulate 


7N.J. Rev. Stat. (1937) tit. 34, c. 15, §§ 103-120. 

® N.C. Gen. Stat. (Michie, 1943) c. 97, §§ 105-122. 

9 N.Y. Workmen’s Compensation Law (McKinney, 1946) c. 67, §§ 109-c(3), 109-g. 

7 Pa. Stat. Ann. (Purdon, 1937) tit. 77, § 1061. 

™ Pa. Stat. Ann. (Purdon, Supp. 1946), tit. 77, § 1061. 

™ Cf. In re Builders’ Mutual Casualty Co., 229 Wis. 365, 282 N.W. 44 (1938). This deci- 
sion upheld the right of the Wisconsin insurance commissioner to levy against the policy 
holders of insolvent mutual workmen’s compensation insurers. The assessments in this case 
were in the amount of twenty per cent of the premiums earned in the years in which the losses 
leading to insolvency occurred. The levy was held to be authorized by statute. Wis. Stat. 


(Brossard, 1943) §§ 200.08-200.09. This provision is applicable to an “insurance company or 
fraternal or mutual benefit society,”’ and hence also covers reciprocal carriers. 


*3 Wis. Stat. (Brossard, 1943) §§ 102.65(2), (4), (6). 


™4 Hobbs, Workmen’s Compensation Insurance 433 (1939); Kreech, Workmen’s Compensa- 
tion in North Carolina 1929-1940, 71, 123-25 (1942). 
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until they equal, less liabilities, five per cent of the total loss reserves of the con- 
tributing carriers."s One writer, in adducing typical instances of reinsurance 
rates in various fields of liability insurance, offers as example two unnamed large 
carriers; the percentages of their reinsurance’ premiums to earned premiums 
average one per cent."® The Workmen’s Compensation Reinsurance Bureau, 
established in 1914, composed of twenty-eight stock carriers, reinsures members 
against losses not arising in extra-hazardous industries. Members contribute 
one per cent of premiums earned on coverage outside New York. Because inter- 
est on funds so established has often been sufficient to meet liabilities the Bureau 
has frequently been able to return premiums to members."’ Reinsurance rates 
in the field of workmen’s compensation underwriting seem, therefore, to ap- 
proximate the rate of contribution to the state security funds. If the fund in the 
instant case is viewed as having reinsured employers against compensation lia- 
bility, recovery by the fund custodian from the individual employer on any 
theory of subrogation seems anomalous. 

Nevertheless, the court’s views on common-law subrogation are worth atten- 
tion. Although the court argued that by its reference to “employers” the statute 
expressly provided for subrogation in a case like the present, the decision is also 
based on common-law subrogation. This holding raises the other interesting 
question in the case. 

Subrogation is said to be an equitable right, existing independently of con- 
tract;"* the lack of contractual relationship in the present case between plain- 
tiff and defendant or defendant’s employee is therefore unimportant. The com- 
mon law has nevertheless been hesitant to permit recovery for benefits conferred 
and retained in absence of a request or agreement to pay for them.” A line of 
Illinois and Wisconsin cases has held that one who pays the debt of another, 
with no express or implied agreement for subrogation, is not entitled to succeed 
to the rights of the satisfied creditor, unless there is some obligation, interest, or 
right distinguishing his status from that of a “mere volunteer.”*° Thus, subroga- 

5 N.J. Rev. Stat. (1937) tit. 34, c. 15, §§ 107, 108, 114, 115; N.Y. Workmen’s Compensa- 
tion Law (McKinney, 1946) c. 67, §§ 108(2), 109, 109-e(2), 109-f; N.C. Gen. Stat. (Michie, 


1943) §§ 109, 110, 116, 117; Pa. Stat. Ann. (Purdon, 1937) tit. 77, §§ 1055, 1058; Wis. Stat. 
(Brossard, 1943) §§ 102.65(3)(b), 5(b), 7(b). 

*© Hobbs, Workmen’s Compensation Insurance 440 (1939). 

7 Tbid., at 443-44. 

*8 Maryland Trust Co. v. Poffenberger, 156 Md. 200, 144 Atl. 249 (1928); In re Freeman & 
Brooks, 1 F. 2d 430 (C.C.A. 7th, 1924); Ricker v. Ricker, 248 Mass. 549, 143 N.E. 539 (1924); 
4 Williston, Contracts § 1265 (rev. ed., 1936); Sheldon, Subrogation §1 (1893); Mullen, 
Equitable Doctrine of Subrogation, 3 Md. L. Rev. 201 (1939). 


"9 Wragg v. Wragg, 208 Iowa 939, 226 N.W. 99 (1929); McCabe v. Montgomery, 131 
Ark. 523, 199 S.W. 548 (1917); Title Guaranty & Trust Co. v. Haven, 196 N.Y. 487, 89 N.E. 
1082 (1909); 1 Williston, Contracts § 36A (rev. ed., 1936); 5 ibid., at § 1479; 3 Page, Contracts 
§.1520 (1920); Keener, Quasi-Contracts 315 (1893); Sheldon, Subrogation § 241 (1893); 
Hope, Officiousness, 15 Corn. L. Q. 25 and 205, at 26 (1929). 

*° Marshall & Iisley Bank v. Hackett, Hoff & Thiermann, 213 Wis. 426, 250 N.W. 866 
(1933); Harris Trust & Savings Bank v. Lennox, 263 Ill. App. 629 (1931); Pearce v. Bryant 
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tion “is confined to the relation of principal and surety, and guarantors, or to 
cases where a person, to protect his own junior lien is compelled to remove one 
which is superior, and in cases of insurers paying losses.’’* Under this rule as 
applied to the principal case, it can be argued that the plaintiff was not entitled 
to common-law subrogation, since the State of Wisconsin was not obligated to 
the defendant’s employee to establish the security fund and to pay his compen- 
sation awards. The plaintiff, if considered the agent of the state, appears, there- 
fore, to have been in the position of a volunteer. 

However, unqualified statements such as that quoted, excluding the volun- 
teer from subrogation, seem too broad. Many Illinois and Wisconsin cases 
adopting that rule have relied in part on dicta in early cases.” Some well-de- 
fined exceptions are recognized. Subrogation or reimbursement is generally al- 
lowed in cases of money paid by mistake, where the payor was under the misap- 
prehension that he was obligated to pay or that payment was necessary to pro- 
tect his own interest. Persons rendering services in emergencies, or where the 
public interest is involved, may frequently recover the value of their services.‘ 


Coal Co., 121 Ill. 590, 13 N.E. 561 (1887); Hough v. Aetna Life Ins. Co., 57 Ill. 318 (1870); 
Downer v. Miller, 15 Wis. 612 (1862). In Bank of Baraboo v. Prothero, 215 Wis. 552, 255 
N.W. 126 (1934), the earlier Wisconsin cases were construed as indicating that subrogation 
to a creditor’s rights will be allowed to one paying a debtor only (1) if the person paying is 
secondarily liable to the creditor, or (2) if he acted under compulsion, or necessity to protect 
his own interests, or (3) if there was an agreement that he have security. 


*t Bishop v. O’Connor, 69 Ill. 431, 437 (1873). 


* The Illinois case most frequently cited as authority for the rule restricting subrogation 
is Hough v. Aetna Life Ins. Co., 57 Ill. 318 (1870), where the rule was laid down as dictum 
without citation of authority in its support. In this case subrogation to the rights of the de- 
fendant company against sureties on its subagent’s bond was allowed to its agent, Hough, 
who, upon the subagent’s defalcations, had remitted out of his own pocket premiums due the 
defendant. The court held that Hough had made the payments to the defendant not as a 
volunteer, but under compulsion, since the terms of his agency made him responsible to the 
defendant for premiums. The early Wisconsin case frequently cited for the same rule is 
Downer v. Miller, 15 Wis. 612 (1862), where the restrictive rule is again stated as dictum; 
subrogation was there allowed to a lender who had advanced money to satisfy a foreclosure 

judgment upon agreement with the borrower that the judgment was to be kept alive for the 
lender’s benefit. It was held that this agreement justified the court in keeping the judgment 
alive and in subrogating the lender to it. The earlier cases in both jurisdictions denying subroga- 
tion rely on Sanford v. McLean, 3 Paige (N.Y.) 117 (1832), where the restrictive rule again 
seems to be announced as dictum, inasmuch as the funds advanced by the parties seeking sub- 


rogation to the rights of judgment creditors had not been applied to the payment of the judg- 
ments. 


*3N.Y. Telephone Co. v. Board of Ed., 270 N.Y. 111, 200 N.E. 663 (1936); Gold Brand 
Confectionery Co. v. Dimick, 276 Mass. 386, 177 N.E. 547 (1931); Mosser & Co. v. Cherry 
River Boom & Lumber Co., 290 Pa. 67, 138 Atl. 85 (1927); McClary v. Mich. Cent. R. Co., 
102 Mich. 312, 60 N.W. 605 (1894); Blodgett v. Hitt, 29 Wis. 169 (1871); 5 Williston, Con- 


tracts § 1574 (rev. ed., 1936); Woodward, Quasi Contracts c. 2 (ad ed., 1913); Keener, Quasi- 
Contracts c. 2, § 2, c. 6, § 2, c. 8, § 2 (1803). 


*4 Fisher v. Drew, 247 Mass. 178, 141 N.E. 875 (1924); Barnes v. Starr, 144 Md. 218, 124 
Atl. 922 (1923); Tryon v. Dornfeld, 130 Minn. 198, 153 N.W. 307 (1915); Perry County v. 
Du Quoin, 99 Ill. 479 (1881); Keener, Quasi-Contracts c. 7 (1893); Hope, Officiousness, 15 
Corn. L. Q. 25 and 205, at 238 (1929). 
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In the mistake cases subrogation or reimbursement has been justified by saying 
that the payment was not really voluntary, since made under mistake.’5 In the 
public interest cases, however, the person paying money or rendering services 
seems able to force himself on the defaulting debtor as a creditor, if the former 
has been in blameworthy default of a legal obligation affected with a public in- 
terest. These cases have involved voluntary payment of burial expenses,” neces- 
sities furnished to families neglected by husbands,?’ and support of paupers”* or 
slaves.?® The nature of the recovery, as in the mistake cases, is quasi-contractual, 
since performance of the legal obligation of another is said to be a “‘benefit” to 
him whether or not he desired the “‘benefit.”s° 

The principal case can be regarded as fitting into and extending the public 
interest exception, since the public welfare requires prompt, certain payment of 
workmen’s compensation awards. It marks a desirable change from the here- 
tofore narrow application of subrogation in Illinois,* and points toward a sug- 


*5 Gold Brand Confectionery Co. v. Dimick, 276 Mass. 386, 177 N.E. 547 (1931); Hope, 
op. cit. supra note 24, at 218. 


* Phillips v. Tribbey, 82 Ind. App. 68, 141 N.E. 262 (1923); Foley v. Brocksmit, 119 Iowa 
457, 93 N.W. 344 (1903); Marple v. Morse, 180 Mass. 508, 62 N.E. 966 (1902). 


77 Frank v. Carter, 219 N.Y. 35, 113 N.E. 549 (1916); Martin v. Beuter, 79 W.Va. 604, 
g1 S.E. 452 (1917); St. Vincent’s Institute v. Davis, 129 Cal. 20, 61 Pac. 477 (1900); Prescott 
v. Webster, 175 Mass. 316, 56 N.E. 577 (1900). 


* Eckman v. Brady, 81 Mich. 70, 45 N.W. 502 (1890); Perry County v. Du Quoin, 99 Til. 
479 (1881). 


*9 Kellar v. Bate, 3 Metc. (Ky.) 130 (1860); Fairchild v. Bell, 2 Brevard’s Law Rep. (S.C.) 
129 (1807). 


3° Carr v. Anderson, 154 Minn. 162, 191 N.W. 407 (1923); Ott v. Hentall, 70 N.H. 231, 
47 Atl. 80 (1899); Hope, op. cit. supra note 24, at 49. 


3* Another extension of the public interest exception is illustrated by a case in which sub- 
rogation was allowed for the benefit of the plaintiff, who had under protest performed services 
that the defendant’s employees should have performed. The plaintiff had a contract to carry 
mail from the defendant’s cars to the post office. It was the defendant’s duty, under federal 
law, to move the mail from its cars across the station platform to plaintiff’s truck, but the de- 
fendant refused either to do this, or to pay the plaintiff for doing it. In allowing the plaintiff 
to recover for the value of his services, the court said that though the plaintiff “would have. 
performed his full duty by leaving the mail bags on the station platform,” the plaintiff “was 
not a volunteer, nor was he acting officiously”’; he was performing duties in which the public 
was interested.’”’ Grossbier v. Chicago, St.P., Minn. & O. R. Co., 173 Wis. 503, 509, 181 N.W. 
746, 748 (1921). 


3 In the principal case the court said that subrogation is a much-favored doctrine, 329 
Ill. App. 548, 552, 69 N.E. 2d 921, 923 (1946). The following two cases cited by the court are 
not convincing as authority for this proposition. The results of both cases can be upheld 
under a restricted doctrine of subrogation. In Cherry v. Aetna Casualty & Surety Co., 372 
Ill. 534, 25 N.E. 2d 11 (1940), bondholders of a bankrupt builder who had been compelled 
by order of the bankruptcy court to satisfy the subcontractors’ liens were held entitled to 
subrogation to the rights of the subcontractors against the defendant, the surety of the gen- 
eral contractor. In People ex. rel. Nelson v. Phillip State Bank & Trust Co., 307 Ill. App. 464, 
30 N.E. 2d 771 (1940), a county treasurer had deposited county funds in the bank, which be- 
came insolvent. The plaintiff, the treasurer’s surety, sought to obtain priority among the 
bank’s creditors by claiming subrogation to the rights of the state to preference. Subrogation 
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gested development in the volunteer rule. One writer has advocated a distinc- 
tion between a “‘volunteer” and an “officious volunteer,”’ and would deny sub- 
rogation only to the latter.53 Application of this rule would prevent the unwel- 
come interference in private affairs, connoted by “officious,’”’ which the common 
law has been so solicitious to prevent. Yet it would permit a more equitable 
solution of those cases where the volunteer has acted in good faith, but is denied 
recovery under the present rules restricting subrogation.34 


was denied, the court saying that the plaintiff had only fulfilled its contract and must be 
treated as a general creditor; since the state had been paid, it was not directly concerned. In 
both these cases it was said that subrogation is a favored equitable doctrine, but no Illinois 
cases were cited as authority. In the second case, moreover, the weight of authority would 
allow subrogation. Richeson v. Crawford, 94 Ill. 165 (1879); 4 Williston, Contracts § 1267 
(rev. ed. 1936). 


33 Hope, op. cit. supra note 24; see Neely v. Jones, 16 W.Va. 625 (1880). Similarly, the 
common law rule denying subrogation to the volunteer is not found in the Roman law. Under 
that system, when the affairs of an absent friend seemed to be suffering, one might manage 
them voluntarily as the friend’s agent to prevent loss, and recover for reasonably incurred 
expenses. It was quite possible that at times the principal would have preferred that the 
assistance should not be rendered. In that case, the test was whether the volunteered help had 
really been to the principal’s advantage, or would have been so, if it had succeeded. Radin, 
Handbook of Roman Law § 112 (1927). 


34 For example, in Chenango County Humane Society v. Polmatier, 188 App. Div. 419, 
177 N.Y. Supp. 101 (1919), the caretaker of defendant’s farm had disappeared, unknown to the 
defendant, leaving cattle without food or water. After learning of the situation, the plaintiff 
entered and cared for the cattle. It was held that the plaintiff was a volunteer and could not 
recover his expenses, although a statute made it a misdemeanor to mistreat animals. In 
Macclesfield Corp. v. Great Central Ry., [1911] 2 K.B. 528, the defendant railway was re- 
quired by statute to maintain a certain roadway, and had been notified by the plaintiffs, a 
local highway authority, that the roadway needed repairs. The defendant having failed to act, 
the plaintiffs made the necessary repairs, although not obligated by law to do so. It was held 
the plaintiffs acted as volunteers and could not recover expenses from the defendant. 
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Interpretations of Modern Legal Philosophies. Edited by Paul Sayre. New York: 
Oxford University Press, 1947. Pp. ix, 807. $12.50. 


This collection of studies was prepared as a tribute to Professor Roscoe Pound on 
the occasion of his seventy-fifth birthday on October 27, 1945. The volume was de- 
layed because of war difficulties, and it is now presented to him as an international 
honour which takes on further significance with the announcement that he will retire 
from the Faculty of Law in Harvard University on June 30 of this year, with the title 
of Professor Emeritus. Thus this long active career closes, and we join with all his 
world-wide friends and admirers in the ancient liturgical wish—ad multos annos. He 
can indeed know that “at evening time it shall be light.” 

The distinguished editor, Professor Paul Sayre, deserves warm congratulations, and 
it is well that they should be given without reserve. It too frequently happens that the 
editor of such a volume as this is lost amid his writers and that his difficult and exact- 
ing task is obscured. Professor Sayre has carried out his work with the greatest care 
and scholarship. He has brought to it the finest skills, and it is a pleasure to read a book 
so accurate in its references and so free from vain repetitions. Our only criticism is that 
we sorely miss a comprehensive analytical index, which would have added greatly to 
the value of the book. It is unfortunate that this is wanting, and for ourselves we have 
tried to compile a rough and ready one, to assist in those references to the studies which 
many will continue to demand. Professor Sayre has succeeded in gathering together a 
group of thirty-six contributors, outstanding in their own right. Drawn from all over 
the world (Canada excepted) they have presented, as a group, a fine view of the 
philosophical side of the law; as the editor points out, they have thus made available 
to the profession and to all those concerned with these significant modern activities, in 
a convenient form nowhere else available, studies ‘“‘which cover with amazing complete- 
ness the legal philosophies of the world today.” The editor himself contributes a charm- 
ing intimate introduction, which sets Pound so before us, that those of us who know 
him will welcome a vignette which is excellent. Here we find something of his training— 
from which we may learn a good deal more about education, legal or prelegal, than may 
be found in much of the battle of the schools; something of his exacting scholarship; 
something of his countless intellectual and public activities; something of his urbane 
humanity; something of his philosophical growth; something of that totality of per- 
sonality which has called forth the devoted and indeed affectionate honour to which 
this volume will continue to bear witness. 

It is impossible for any reviewer to review in detail a work of this nature; and any- 
one who attempted it would at once write himself down as either a fool or incompe- 
tent—perhaps both. At any rate, in accepting the honour of being invited to review it, 
I entered an unqualified caveat that I could and would attempt nothing more than a 
broad general view. Indeed, this is all the more necessary because, as is the case here, 
only two or three of the studies deal with Pound’s characteristic work, and there is no 
grouping under any classification of subject-matters, as was the case with the recueil 
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d'études presented to Edouard Lambert in 1938—one of the most outstanding collec- 
tions of its kind. These difficulties do not disqualify us from saying that Professor 
Sayre’s collection is more than worthy to stand beside the volumes which paid honour 
to Lambert. 

Pound stands in a class by himself. His scholarship is amazing, as the long record 
of his learned publications discloses; and they stretch far beyond those listed in Mr. 
F. C. Setaro’s bibliographical volume, up to July 1940. He has brought to all this an 
extraordinary width of legal learning, great practical and administrative experience, 
and juristic insight of the first order, which have made his an outstanding seminal 
mind. Running through all this is his exposition of law as a scheme of social engineering. 
Others may find delight and perhaps profit in seeking the possible sources which lie be- 
hind this philosophy and in examining the difficulties of its application; for ourselves 
the main interest at the moment is that he has made the profession sit up and listen. 
Professor Kocourek has given us a study from the point of view of a former colleague, 
but he has included in it Wigmore’s description of the sheer consternation and alarm 
which Pound produced when he addressed the American Bar Association in 1906. It is 
almost impossible to believe that Wigmore records an event less than half a century 
old, which may well be taken as Pound’s Archimedes’ place where he stood and moved 
the legal world—and it needed and still needs moving. He has done more directly, 
and indirectly, to disclose how barren have been historical and analytical jurispru- 
dences, whether as specifically taught, or as explicably or implicitly informing teaching 
and practice. They tore the law away from life and society, fortified it as a mystic cult 
living on its own fat and deriving its ideals and philosophies from contemplating its 
own navel. To all this Pound has continued to throw down his challenge. He was the 
first, as Professor Sayre says, who successfully tried to persuade both faculties of law 
and the practicing lawyers to think of law not in terms of patterns of legal rules, but in 
terms of the ways of living of actual human beings. He deliberately cut law away from 
its water-logged anchorage of systematic perfection, and called on it to launch out into 
the deep and let down its nets to catch a great harvest from the sea of human wants 
and human interests—in a word to become not merely the essential condition of organ- 
ized living but the fertile assistant of all other activities aiming at similar needs. All 
this is well known, but we scarcely realize until we deliberate how profound has been 
his influence—from that scene to which Wigmore has bourne witness, as well as from 
the challenge which he threw down to the faculties of law as long ago as 1907: “Legal 
monks who pass their lives in an atmosphere of pure law, from which every worldly 
and human element is excluded, cannot shape practical principles to be applied to a 
restless world of flesh and blood.” He has revolutionised the teaching of law and thus 
fertilized its practice. Law is an imperative but an imperative in an eternal conditional 
mood, and it must be studied amid the clash of intellectual interests in a university 
and not in a “trade-school.” This is one of the greatest accomplishments of his career; 
and far outside the United States it has given a great human increase. There is one 
point here which may well give us thought. I ask a question without suggesting an 
answer: Is there not a growing danger that our faculties of law are beginning to drift 
from these fine incentives and surrender too much to the demands of mere technicali- 
ties? However that may be, I can at least join gladly in this world-wide tribute; and I 
only hope that Pound will be spared to give us that systematic and long-looked-for 
exposition of his philosophy which his scattered writings emphatically demand. 
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Res est magni laboris. After this long excursus, I must say something of the volume 
itself. I have already recorded my caveat. Carefully guarding it, I may say that here is 
a mélange (in the traditional sense of that word) which is an intellectual treasure 
house—rich in its variety and rich in its entirety. Each study would suggest a review. 
I began it with the editor’s introduction (I have learned that introductions should be 
read), with Kocourek’s contribution, and I then turned to the discussion of Pound’s 
theory of social interests by Professor Patterson, the distinguished Cardozo Professor 
of Jurisprudence in Columbia University, which is the best short exposition of this 
aspect of Pound’s career with which I am acquainted. For all the studies, the rule of 
alphabetical precedence has been followed, as did Pound when he edited, in 1934, the 
legal essays in honour of Beale and Williston. The wisdom of his rule suggests an equal 
wisdom on my part. To select any of them for specific reference might be perhaps 
invidious; worse still, it might disclose (and that would be easy enough to do) the vast 
limitations on my own reading, interests, and thinking. 1 must confess that some of the 
studies I do not understand, either through my own incapacity to grasp the ideas 
which they may contain or through an inability to follow certain peculiar methods of 
expression with which I am not familiar. Sometimes I got lost, completely lost, in an 
empyrean of words, vague at least to me. Doubtless all this is my own misfortune, and 
doubtless others will find it all full of meaning. However, the book as a whole is emi- 
nently human, eminently suggestive, eminently challenging. It is worthy of Pound; 
and I can give it no higher praise. 

In conclusion, certain thoughts suggest themselves. As I look back half a century ago 
to the beginnings of my own legal education and to law as I long knew it, it is nothing 
less than amazing to be brought up, dead on as it were, with the progress that has been 
made. This progress is here a little and there a little, and no single essay in this book 
answers all the questions, but the cumulative effect is a rich experience, which will bear 
its finest fruit if the book is carefully and thoroughly read. No practising lawyer, 
worthy of a professional name, can afford to neglect it. He will find in it food for 
endless thought; and he will find in it a catechism which will search his very soul for 
answers. For the faculties of law, the book is of vital importance. A taught law, with- 
out and apart from philosophy, may be “tough” as Maitland said,—but toughness is 
only of value in gangsterdom. Without philosophy, a faculty of law may produce 
technicians, tradesmen, office-men, businessmen, big executives, but it certainly will 
not produce legal statesmen; and it is a tragic platitude to say that never before in the 
history of the world was legal teaching called on to meet a more insistent human 
demand to train such men. We shall not answer those challenges with a law hammered 
out on the anvil of a mere cult’s analysis, inbred and feeble with inbreeding; and we 
shall not begin to talk sense about illegal practice of the law or about administrative 
law and boards and such like, until we ask ourselves how far we are responsible for the 
consuming public’s obvious and increasing neglect of our mystic wares. Here, at any 
rate, is a book which discloses a great ferment of creative purpose—law and philosophy 
have joined hands. Pound is the great minister at the wedding, and it is our duty to see 
that they may never be put asunder. 

W. P. M. Kennepy* 


* Dean of the Faculty of Law, University of Toronto. 
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Annual Survey of American Law, 1944. New York: New York University School of 
Law, 1946. Pp. xxxi, 1252. $5.00. 


In 1929 the Law Faculty of the London School of Economics published the first 
(1928) Annual Survey of English Law. The venture proved an instant success both 
with the academic and with the practising lawyers. The Survey filled a double purpose 
because it enabled the expert to make certain that he had not overlooked some impor- 
tant case or article in his branch of the law, and at the same time it furnished the gen- 
eral reader with an over-all picture of the legal scene during the past year. These 
Annual Surveys continued to be published until 1940, when they were suspended owing 
to the dispersal of the Faculty, most of whom were engaged in war work. In 1943 the 
Annual Survey for the year 1940 was belatedly published, but no further volumes 
have appeared to date, although it is hoped to begin the series again as soon as possible. 
This delay, even during the two post-war years, is some indication of the continual 
difficulties that must be faced in England at the present time. 

It was inevitable that as soon as the Survey had become an established success in 
England it should occur to American legal scholars to publish a similar survey in the 
United States, but it was easier to think of such a plan than to put it into effective 
operation. The problem which faced the American editors was a far more formidable 
one than the one with which the originators of the idea had had to contend in England. 
Thus in 1942 the decisions of the various American courts as published in the National 
Reporter system filled 74 books of 76,362 pages: in the same year all the various re- 
ports published in England filled less than 5,000 pages. Even these figures are mislead- 
ing because, as the same case may be reported in three or four of the English series, 
the latter figure gives an exaggerated picture of the number of English cases. It is 
probably not an over-estimate to say that there are fifty American cases for each 
English case. The same disproportion exists in the case of legal literature because in 
England there are only four or five periodicals which publish articles of any importance, 
while in the United States there seem to be no less than a hundred reviews and journals 
published by the law schools, the bar associations, and the learned societies, which 
contain matter of serious interest. Thus the amount of material to be dealt with means 
that there is a difference almost of kind rather than of degree between the American 
and the English problems. 

In spite of these difficulties the Law Faculty of the New York University Law 
School, under the leadership of Dean Arthur T. Vanderbilt, published in 1943 the first 
American Survey, and it has continued to bring out a new volume in each succeeding 
year. That so great a venture should have been undertaken during the war years is a 
mark of the courage and foresight of its founders. The experiment deserved to succeed, 
and no one who has studied the series with any care can have the least doubt that it 
has done so. In Disraeli’s words, success is once again the child of audacity. 

Although in its basic idea the American Survey follows the English model, as is gen- 
erously recognised in the foreword, it was necessary for Professor Alison Reppy and 
his fellow editors to adopt a different approach. They have not attempted to cover all 
the important cases decided during the year, but they have placed the emphasis on a 
limited number which are of peculiar interest. They have fitted these into the general 
picture of the law, not hesitating to refer to cases decided in previous years. As a result 
the American chapters constitute a series of well planned essays, and have more liter- 
ary form than do those in the English Survey, the latter tending to be more or less a 
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digest of separate cases. The American method gives more scope to the individual au- 
thor, and it is remarkable how different are the styles of the various essays. This gives 
a freshness and life to the book as a whole which would be lacking if a more uniform 
practice were adopted. It is interesting to note that some of the writers are prepared to 
take the law as it is, while others are more outspoken in their criticisms; again, some of 
them place the major emphasis on the cases, while others devote more space to the 
articles and notes in the law reviews. There is a certain amount of repetition from time 
to time in the various chapters as the same case may be discussed from different angles, 
but this is unavoidable, although a final check of the work-as a whole might enable the 
editors to agree on a single statement of the facts involved in any one case. 

In reviewing so vast a work it is only possible to make a few desultory remarks, 
directed mainly to showing how interesting these Surveys are in giving us a picture of 
the immediate past which might have escaped our notice just because it is so recent. It 
is comparatively easy for us to describe the main currents of thought a century ago 
because we can look at them from the proper perspective, but it is far more difficult for 
us to analyse the ideas of five years ago. 

Perhaps the chapters on International Law illustrate in a particularly striking 
manner the gradual development of new legal ideas. In 1941 the main concern of many 
American writers on international law had been with the doctrine of neutrality, but 
this almost disappeared after Pearl Harbor. New problems arose: the position of the 
Italian aliens, the case of the German saboteurs, and the inter-American problems. 
It is interesting to note that in 1942 the discussion concerning war crimes began, but 
it is not until 1943 that “the most persistent public interest, however, seemed to focus 
on the subject of war crimes and the punishment of the guilty.”” During this year inter- 
national lawyers are already beginning to prepare for peace, but their ideas are still 
fluid. In 1944 victory is in sight, and the Dumbarton Oaks Conference establishes the 
plan for the United Nations. It is not a cheerful thought to realise that the qualified 
enthusiasm of those days seems grossly exaggerated today. On the other hand there 
seemed to be considerable fear at that time that a split between the President and the 
Senate might again occur when the peace treaties were ready for consideration, and 
the suggestion that executive agreements might be substituted for more formal treaties 
gave rise to an interesting literature. Today there is more probability that the treaties 
with Germany and Japan will be indefinitely delayed than that there will be a re- 
crudescence of the problems of 1919. 

When we turn to the chapters on the conflict of laws it is interesting to note what 
a dominant place the two cases of Williams v. North Carolina’ occupy. Their effect on 
the validity of certain American divorces has not as yet been discussed in the English 
courts, but sooner or later the question is bound to arise in a case in Great Britain; it 
will be interesting to see what the unfortunate English judges make of them. These 
chapters also show what a wealth of cases there are in the United States on the conflict 
of laws compared with their comparative rarity in England. It is hardly surprising to 
find therefore that the American literature on this subject is far more important and 
original than is the English, which is still following cautiously in the footsteps of Dicey. 

The chapters on Constitutional Law show that the Constitution has weathered the 
storm with remarkably little strain. The war seems to have given rise to far fewer lead- 
ing cases than did the New Deal. If it had not been for the litigious nature of Jehovah’s 


* 317 U.S. 287 (1942); 325 U.S. 226 (1945). 
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Witnesses there would have been no civil rights cases comparable in importance to 
those in the First World War. It is comforting to be able to quote Professor Reppy’s 
statement that “by and large our liberties have been well preserved during the War 
period.” The legal historian of the future will note that in 1943 “the Supreme Court of 
the United States has not ceased to shine as our brightest jewel,” but by 1944 “the 
Supreme Court was the subject of pointed criticism.” So sudden a shift of opinion is 
startling. 

Perhaps the most valuable chapters in the Survey are the ones by Dean Vanderbilt 
on Administrative Law and on War Powers and Their Administration because they 
analyse in a brilliant manner what is the outstanding development in modern govern- 
ment, not only.in the United States but throughout the world. No more illuminating 
remark has ever been made than his comment that “inter arma silent leges is the most 
obsolete of legal sayings.”’ In seventeen pages he lists the various agencies which sprang 
into existence during the war, most of these being directly responsible to the President. 
In England new agencies were also created, although a far smaller number; but they 
were usually responsible to a Minister who in turn was responsible to Parliament. 
It is not easy to say which system gave the better results—under the American there 
was too little co-ordination, while under the English an undue strain was placed on a 
few men. : 

The problems of administrative law are not, however, limited to those arising 
during the war period. The methods and extent of delegated legislation, and the system 
of procedure to be adopted by quasi-judicial administrative tribunals are two questions 
which have given rise to conflicts-of opinion both in the Courts and in the law schools. 
In this connection it is interesting to follow in the pages of the Survey the development 
of the movement for reforming federal administrative procedure which has finally 
attained its goal in the federal Administrative Procedure Act, 1946. 

When we turn from public to private law we find the Survey equally useful. Here 
the selection of cases has been carried out with special rigidity because in the 1944 
Survey the chapter on contract's occupies only eleven pages, the one on torts twenty- 
nine pages, and the one on criminal law (which seems to be oddly classified as private 
law) sixteen pages. As these subjects are of general interest it might perhaps be sug- 
gested that they might be given more space in future surveys, while those chapters 
dealing with more technical subjects might be curtailed. 

A final word must be said in praise of the excellent format of the Survey. Although 
each volume contains more than 1200 pages, it is not unduly heavy, and the type, 
while not wasting any space, is pleasantly clear. These physical qualities are especially 
advantageous in a book which most readers will be tempted to read for many hours 
at a time. 

A. L. Goopnart* 


The Alien and the Asiatic in American Law. By Milton R. Konvitz. Ithaca: Cornell 
University Press, 1946. Pp. xiv, 299. 


This is, first of all, a useful book. Its usefulness lies in the methodical fashion with 
which the author reviews the pertinent statutes and Supreme Court decisions. Pro- 
fessor Konvitz is exclusively concerned with aliens and American citizens of Asiatic 


* Professor, University College, Oxford. 





BOOK REVIEWS 525 


ancestry. He discusses, seriatim, 1) legislation limiting immigration and the Supreme 
Court’s approval of immigration exclusion on the criterion of race; 2) the government’s 
wide powers to deport aliens; 3) the restrictions (racial and otherwise) upon those who 
would become citizens by naturalization; 4) the power of government to denaturalize 
citizens; 5) the restrictions placed upon aliens with respect to intermarriage, land 
ownership, vocational and professional activities, hunting and fishing, school at- 
tendance, and the teaching and use of foreign languages; 6) the attempt of Pennsyl- 
vania to enforce a peacetime registration of aliens; and 7) the wartime evacuation of 
Japanese-Americans from the West Coast. 

The discussion of each one of these subjects is handled with admirable simplicity 
and clarity. 

Professor Konvitz’s value judgments are biblical. Leviticus appears on the title 
page: “And if a stranger sojourn with thee in your land, ye shall not vex him... . 
thou shalt love him as thyself.” The author is uncompromising in hewing to this line. 
Among other things, he attacks the Congress for establishing the principle of racial 
exclusion in our immigration policy. He attacks the national and state legislatures for 
the manner in which aliens have legally been made to face discrimination. He attacks 
the category of “‘second-class citizenship” into which naturalized citizens are forced 
from time to time. He attacks the principle and execution of the wartime evacuation 
of Japanese-Americans. He attacks the Supreme Court for approving all of this and 
speaks with approval when the Court has narrowed the effective scope of discrimina- 
tory practices. 

The legal and moral persuasiveness of Professor Konvitz’s arguments largely de- 
pends upon the reader’s own value judgments. This reader, for one, stands in near- 
complete agreement and applauds the presentation of the case in so vigorous a fashion. 
He only regrets 1) that a fuller presentation was not given the opposite arguments in 
the controversy so that they might have been revealed in the dim light of their own 
intellecual poverty; and 2) that so much weight was given to the polemical (and some- 
times unverified) statements .of other commentators. 

But this is a secondary criticism. More fundamentally, the volume fails to accom- 
plish in an adequate fashion one of its avowed purposes: “‘to make a contribution to the 
field of legal and political sociology.”* For example, one of the most significant series of 
events with respect to American policy towards aliens and Asiatics occurred within the 
brief five-year period between 1942 and 1946. On the one hand, national policy became 
remarkably more liberal, as in strengthening the rights of aliens once subject to de- 
portation ; strengthening the right to become naturalized; strengthening the natural- 
ized citizen’s position against denaturalization ;‘ and granting naturalization privileges 
to Chinese (1943), Filipinos (1946), and Asiatic Indians (1946). On the other hand, and 
in a directly opposite trend, there occurred the Japanese evacuation which the Ameri- 
can Civil Liberties Union has called “the worst single wholesale violation of civil rights 
of American citizens in our history.” 


*P. vii. * Bridges v. Wixson, 326 U.S. 135 (1945). 

3 Girouard v. United States, 328 U.S. 61 (1946), overruling United States v. Schwimmer, 
279 U.S. 644 (1928), United States v. Macintosh, 283 U.S. 605 (1930), and United States v. 
Bland, 283 U.S. 636 (1930). 

4 Schneiderman v. United States, 320 U.S. 118 (1943). 
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In the explanation of these contrasting events lies a fertile field for research in legal 
and political sociology. Professor Konvitz mentions each of these events. But his seg- 
mented case-book approach leads him to ignore their larger inter-relations. 

Professor Konvitz also does not do justice to the strength of organized public senti- 
ment behind this country’s immigration policy. That policy—insofar as it has affected 
Asiatics—was dictated to the nation up to 1943 by Pacific Coast groups. This is true 
from the very first Chinese Exclusion Act to the recent deportation of those American- 
Japanese who became the “spoilage” of the evacuation. Yet nowhere in Professor 
Konvitz’s volume does one catch this significant sociological fact, nor precisely under- 
stand how close is the connection between West Coast race-baiting and the Supreme 
Court rhetoric. Professor Konvitz knows pressure groups are at work. But he records 
neither their permanence nor their potency. 

His lack of sensitivity on this score occasionally traps him. Thus he repeats with ap- 
proval Ichihashi’s error that there was “‘no need” for the 1924 act barring Japanese 
from immigration because Japan “did not violate the Gentlemen’s Agreement.” The 
same line of reasoning could be used to prove the lack of “need” (from the viewpoint 
of national policy) of virtually every one of the Oriental discrimination laws. What this 
overlooks is the fact that there was another ‘“‘need” behind these acts, no less potent 
as a social force for the fact of its national irrelevancy. This was the “need” of those on 
the West Coast to use the racial issue to engage in political fortune hunting or to 
profit economically or simply to preserve the West Coast as a “white man’s Paradise.” 
These were the social verities of the case. These were the true “needs” demanding satis- 
faction. These should have—but did not—concern Professor Konvitz in his construc- 
tion of a political and legal sociology. 

In a very real sense, then, this volume is a meritorious preface. It provides the case- 
book background for a larger and more difficult intellectual task. From it, also, should 
be constructed a positive recommendation for American legal policy with respect to 
the alien and the Asiatic in the years to come. 

Morton Gropzins* 


Brandeis: A Free Man’s Life. By Alpheus Thomas Mason. New York: The Viking 
Press, 1946. Pp. xiii, 713. $5.00. 


Mr. Justice Cardozo had come on a Monday afternoon to one of the famous 
Brandeis teas. He was telling how much he had appreciated a gift of a book from a 
lady in New York. “I am an exile here,” he sighed, a wan smile on his pale, mild face, 
“How often I long for New York. It was a pleasure for me simply to stand on Fifth 
Avenue and watch the stream of people go by.” At that moment Brandeis was sitting 
on his sofa, the center of a little tight circle of eager listeners and talkers, but he prob- 
ably had heard. Later when Cardozo was going, he came up quite deliberately to him 
with his bright, benign smile, put a fatherly arm around Cardozo’s shoulder and said, 
“Come and sit down and let us talk a little.” 

The incident illustrates for me Brandeis’ remarkable at-homeness in the world, his 
comparative freedom from nostalgia. This trait was at the same time his strength and 
his limitation. It was this, I think, which underlay the remarkable integration of his 
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character, his thought, and his work. It was this which accounted for his optimistic and 
almost unquestioning rationalism. He was a committed servant and exponent of the 
Enlightenment and Nineteenth Century liberalism. By endowment and breeding a 
man of immense intellectual powers, uncommon self-control, enormous industry and 
profound good-will, he created his fellow man in his own image. Man in society could 
with his own powers strive successfully for the solution of his problems; and could 
further develop the great gifts of individuality. He assumed almost unconsciously 
(as Holmes did not) that desirable consequences would follow. Working in this creed, 
his life, as Professor Mason recounts it, was an unending series of causes and campaigns. 
He threw himself into them with gusto. He said of himself that he ‘‘would rather fight 
than eat.”* 

It is amazing, at least to this reviewer, how completely Brandeis integrated all facets 
of his life. Out of his general philosophy he developed his devotion to democratic meth- 
od, to individual effort, to limited and efficient enterprise, and to social co-operation. 
Each of his fights became for him a microcosm of some aspect of his philosophy. In the 
mismanagement of the railroads, of finance, of insurance, of government, he found the 
evils of monopoly and of personal irresponsibility. In labor disputes he saw the evils of 
violence and of ignorance of the essential conditions of human productivity. Professor 
Mason has emphasized his ‘‘conservatism.” In part that is a matter of words. Surely he 
did not believe in wholesale social reconstructions. These usually far outran experience 
and concentrated power in fewer and fewer centers. Man’s intellectual and moral 
capacity, as he thought, had limits which these schemes violated. But just as surely 
some of his insights would involve radical change in ways of thinking and acting. I 
refer particularly to the following which is, I think, one of his most fruitful and revolu- 
tionary proposals: 


The great developer is responsibility. Hence, no remedy can be hopeful which does not 
devolve upon the workers participation in, responsibility for, the conduct of business; and 
their aim should be the eventual assumption of full responsibility—as in co-operative enter- 
prises. This participation in, and eventual control of industry is likewise an essential of obtain- 
ing justice in distributing the fruits of industry .? 

He pursued the dramatization of his philosophy with an almost priest-like con- 
secration. His Spartan regime was famous. His time and energy were carefully saved 
and allotted to the appropriate tasks. But so were his emotions, or better, his sensi- 
bility. He had no time, and as the years went on perhaps little inclination, for the va- 
grant sentiments, the wayward longings, that led Mr. Justice Cardozo to watch with 
wistful hunger the New York processional. Though he listened to music and looked 
at pictures one sensed that it was with duty and respect rather than emotion. Though 
greatly attached to classical antiquity, it was its concept of citizenship rather than its 
art which attracted him. 

Professor Mason tells us that Franklin Roosevelt called him Isaiah. The noble 
austerity of his person, the gifts of prophecy, his impassioned didacticism, make the 
cognomen not inappropriate. And yet he was the most thoroughly secular of prophets. 
He seemed to believe entirely in human inspiration; he seemed hardly ever to distrust 
the sufficiency of his own reason. This “religion of humanism,” as it has been called, is 
still, I believe, our dominant philosophy. Some may attribute the present terrible sick- 


* P. ago. * Quoted at p. 585. 
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ness of our civilization to its influence. But there are great numbers who if they have 
any hopes at all base them on faith, not in the supernatural but in the powers of man. 
What is¢lear, I think, is that most of us humanists, and Brandeis among them, have 
not understood the immensity of the task. We have been caught off guard. One felt 
that nothing in his system prepared Brandeis for Hitler. He moved with such assurance 
in the realms of light that darkness had ceased for him to be a living reality. The 
demonic depths and vast violence of man’s soul were part of the historical past rather 
than the smoldering basis of the present. Rationalists may be forced to admit, as 
Christians and Communists insist, that man is so made that rationalism alone cannot 
harness the demon and that without a supra-rational faith, we shall destroy ourselves 
and each other. In any case, it is not given to us to write on a clean slate. In seeking 
justice, be it domestic or international, we encounter always the accumulated momen- 
tum of individual, class, and racial attitudes. These embody the fear and hate, the emo- 
tional intensities of centuries of living. The effort for social reconstruction may find its 
compelling form in rational discourse, but it is effective in the degree that it galvanizes 
passions more powerful than those opposed to it. How terrible, for example, is the 
testimony of Palestine to the irrelevance of a too narrow and optimistic rationalism! 

But there are still many who, perhaps chastened by a knowledge of its limitations, 
will cling hopefully to the life of reasoned action. And to them Brandeis should be a 
shining example and men of his stature an ever present need. For he was indeed a great 
man, as Mr. Mason’s biography makes clear. It is primarily a public and political 
biography; the intimate man is implied rather than described. But Professor Mason 
within the limits he has set has done a splendid job of research; he has told the story 
in great detail with care, precision, and detachment, his writing if a bit prolix is compe- 
tent. He has done well to quote copiously from Brandeis who spoke and wrote with 
verve and with an eye to education and action. 

He tells us some interesting things of Brandeis’ life as a judge, but his account of 
the judgeship itself, adequate as it may be for the layman, the lawyer will not find 
very thorough or discriminating. This is true, particularly, of one of his most important 
conclusions which has recently been given prominence by Arthur Schlesinger, Jr., in his 
Fortune article on the Supreme Court. Mr. Schlesinger calls the Black wing of the 
present Court “activists,” They interpret the Constitution and the statutes to achieve 
in each case a solution w furthers their social policy. Brandeis, he says, was in this 
respect their predecessor, f he quotes Professor Mason, “his official biographer,” to 
the effect that Brandeis ‘Iwas inclined to translate his own economic and social views 
into the Constitution itself.” Here is not the place to canvass this important question 
in detail. It is enough to say that Professor Mason offers very little to support this 
judgment. Brandeis, of course, laid no claim to Holmes’s skepticism which was at the 
farthest remove from his own rational dogmatism; it is true also that most, but not 
all,‘ of his constitutional decisions upheld laws of which he approved. I very much 


3P. 580. 


4 In New State Ice Co. v. Liebmann, 285 U.S. 262 (1932) in which the majority invalidated a 
state statute licensing entry into the ice business, Brandeis dissented. Brandeis, of course, be- 
lieved generally in competition. Did he dissent, then, because of deference to state power, as 
Holmes did, or because of belief in the necessity of such regulation in times of depression? I feel 
that he would have dissented regardless of his belief in the necessity or value of such a law. His 
elaborate justification of it does not necessarily indicate his belief in it, but is equally to be ac- 
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doubt that a study of his record in cases involving statutory interpretation or in 
negligence actions brought by railroad employees and seamen would show a tendency 
to favor the underdog at the expense of premises that would otherwise obtain. It could 
be demonstrated, I think, that he had a strong “lawyer’s” feeling for the “law” as an 
objective guide independent of the judge’s desire, and a sense of the judge as bound to 
make choices within the limits established by the law as so conceived. 

I think, indeed, that to classify Brandeis as an “activist” involves a serious error 
in “placing” him both as a judge and as a man. It is true that Brandeis read his prin- 
ciples into the Constitution and into the laws. But in this context his principles were 
political and moral abstractions rather than specific social and economic preferences. 
He put, for example, a high value on “federalism” quite independent of whose ox it 
gored. And so he persistently fought limitations on state power; he was hostile to 
extensions of the diversity jurisdiction; and, of course, he wrote the decision in Erie v. 
Tompkins.5 But in this respect Holmes was not only in complete agreement with him, 
but actually his forerunner. It is my point, in short, that Brandeis as judge was so 
much the lawyer that it would not have occurred to him to have deviated from his 
principles in favor of some immediate social or economic gain. Both he and Holmes 
were quite remarkably united in their aloofness to the specifically class appeal and in 
their devotion to what they accepted as the principles controlling judicial action. And 
as a man Brandeis was a Puritan, though without the later-day Yankee guilt complex.® 
He had the Puritan’s reverence for law and moral principle, the Puritan’s preference 
for spiritual gain. I think that it can be said that the plight of a particular party, his 
social or economic appeal would in itself have been irrelevant to him. Keeping in mind 
his fame as a realist and fact finder, it is noteworthy how immune he was to the fallacy 
that facts in themselves decide cases. It is probably true that principles can become 
dogmatic tyrants when pressed beyond the realities which they express. And there 
were times, if not as a judge, when Brandeis was possibly too uncompromising, too 
aloof. But that toughness, that rigidity was the peculiar glory of his character. The 
world is full today, of persons great and small who out of sympathy, or fear, or hope of 
favor, are sensitive to the demands of those whom they would please. We need such 
people. But we need also the rather rare man who is so emotionally secure, so true 
to his mind and his conscience that his teaching and his action are free from the desire 
to please. Brandeis was such a man. 

Louts L. JArre* 


counted for as demonstration of its reasonableness. It is true, however, that Professor Cohen 
quite automatically assumes (as Professor Mason might) that it implies approval of the 
law. Cohen, The Faith of a Liberal 33 (1946) and Professor Laski in his review of Cohen’s 
book makes almost the same assumption. 59 Harv. L. Rev. 816, 819 (1946). 


5 304 U.S. 64 (1938). 


6 Holmes, for example, felt impelled to read and to “know the classics,” though he professed 
to believe that the insights of modern literature were more pertinent for the modern man. But, 
as he playfully put it, he would not like to confess to St. Peter that he had not read Dante. 
And as he grew older he could not give himself up to light reading without an uneasy sense 
of anxiety. The ancestral culture, enforced by some nameless sanction, overcame his judg- 
ment. Brandeis seems to have been relatively free from this not unusual sort of conflict. 


* University of Buffalo Law School; formerly Law Clerk to Mr. Justice Brandeis. 
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Cities Are Abnormal. Edited by Elmer T. Peterson. Norman: University of Oklahoma 
Press, 1946. Pp. xvi, 263. $3.00. 


The essays that make up this symposium are designed as contributions to the 
diagnosis of the ills of America. The disease with which the authors believe America to 
be afflicted is cities. The prognosis is poor but the prescription offered to the patient 
is decentralization. If the patient will only take his medicine often enough and long 
enough it will make him better, if not well. 

The essays are of uneven quality and they do not by any means bear equally direct- 
ly upon the central thesis. Most of what the book contains is irrelevant to the thesis 
and for that matter irrelevant to the understanding of cities, or of our civilization. Very 
little has been done to integrate the chapters into a whole, and apparently very little 
could have been done. There is much contradictory evidence contained in the volume 
on the very thesis it seeks to develop, and the more cautious authors who have con- 
tributed to the symposium have appearently seen fit to refrain from committing them- 
selves explicitly. 

The message which the authors have for us is not a new one. It is reminiscent of the 
agrarian protest against urbanization, which is evident in the literature going back to 
the beginning of cities, and which has taken various forms throughout history, depend- 
ing upon the rural-urban balance and the rural-urban relationships which existed. 
Much of this protest is, of course, not so much a protest against cities as against civil- 
ization. And since cities have arisen concurrently with civilization, and since it is 
almost a contradiction in terms to speak of civilization without cities, it is rather diffi- 
cult to localize the specific irritations which give rise to this protest and the specific 
motives of the protestors. 

Even among the twelve authors of this book it is apparent that a variety of orienta- 
tions, interests, and points of view toward the city is represented. In so far as there is 
any central theme it is stated by the editor in the following terms: 

The point of departure, in considering the growth and evolution of cities, is that natural 
or rural life is the inescapable norm. This thesis was once considered a sentimental or moral 
one. New facts provide new basis for appraisal. This book seeks to present facts, together 
with conclusions of eminent authorities in their respective fields, which argue for the decentrali- 
zation of cities." 

Of course, if we assume that nature is normal, then artifact is abnormal. It does not 
require a learned treatise to show that. Similarly, it is clear that there were men before 
cities, and that therefore some men at least must have been able to survive from the 
pre-city period to found cities and to live in them. If the early stages in the development 
of a phenomenon are regarded as normal, then obviously the later stages will be ab- 
normal. But if cities are abnormal, so also are houses, bathtubs, indoor toilets, clothing, 
anaesthetics, cooking utensils, fire, telephones, educational institutions, agriculture, 
and virtually all the things that comprise civilized existence, for at one time or another 
men have existed without these and some, at least, must have survived to tell the tale. 
This is either self-evident or it is nonsense. 

No serious student of cities would argue that the cities in which mankind now lives 
are perfect. For the most part they are the product of growth rather than of design. 
Their pattern, their organization, and administration do not embody man’s highest 
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technical and intellectual or artistic powers. On the other hand, neither does rural life 
give evidence of the best use either of the potentialities of nature or of culture. 

There are, of course, a number of problems that have arisen in the course of the 
development of the modern city which we can afford to ignore only at grave peril. 
Professor Warren S. Thompson raises one of these problems in his chapter on popula- 
tion. He calls attention to the fact that urban society is not reproducing itself. This, 
he believes, “indicates a new scale of values in our urban community, since the evi- 
dence shows that a considerable proportion of all childlessness and of one-child families 
is voluntary.” The facts he cites are unchallengeable, but the interpretation he gives is 
seriously open to question. He believes that the well-to-do classes in urban society have 
lost interest in reproduction and, as a consequence, in the future of the community, 
because they have little or no biological stake in it: 

If the leaders of any society rather suddenly cease to organize their lives around children 
and instead organize them around personal desires and the use of goods which they can buy 
with what they save by not having children, that system will have to face a situation in which 


it would seem to stand but little chance of surviving. Its people will cease to belong to the 
“meek who shall inherit the earth.” * 


To this it might be replied that we do not know precisely what motives underlie child- 
lessness, but if it be suggested that it is a set of conditions inherent in cities, the answer 
would be that we have not tried to improve our cities and the civilization of which 
they are a part to remedy these conditions. Moreover, the question still remains open 
as to whether there is any value in numbers, as such, and whether it is not more desir- 
able to have a smaller human race, but that race living more humanly. 

It is also true that life in cities raises grave questions concerning the health of human 
beings. Dr. Jonathan Forman puts this paradox very aptly when he says: “Today, be- 
cause of improved health conditions, cities have, in many instances, grown so large 
that they are no longer healthful places in which to live.” This is unquestionably true, 
but the answer does not lie in flight from the city but rather in the application of sci- 
ence, technology, and our capacity for organization to make cities healthful places in 
which to live. The conclusion to which Dr. Forman comes, that the blessings of a 
healthy and happy existence are incompatible with city life, is utterly unfounded. 

Similarly, as the chapter on architecture indicates, there is every reason to com- 
plain of the architectural atrocities that are to be found in cities, but this again is 
nothing inevitable and incurable. The answer must come through city planning and 
urban architecture which is functionally adapted to the needs and possibilities of city 
life. We are only in the most primitive stage of such a potential development. 

It is also true that the city exposes men in great masses to unpredictable cycles of 
prosperity and depression, but the answer does not lie in rural self-sufficiency. Without 
cities we would probably not have the kind of industrial civilization upon which even 
the farmer must depend for the tilling of the soil and the marketing of his crops. The 
answer lies rather in the reconstruction of our economic order as a whole to make it 
more responsive to human needs and to make it serve as a better tool for the fulfillment 
and enrichment of human life. Mr. McConahey seems to bemoan the fact that we are 
expecting a “progressively smaller rural population to spend more man hours of labor 
for less pay than urban dwellers in the business of providing goods, services, and 
basic sustenance for all of us.’’4 The fact is that with the rise of the city and of modern 
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industrialism with which it is associated the standard of living of the farmer too has 
been raised. We are no longer living in an age where cities are a parasitic growth sub- 
sisting on the exploitation of the countryside. Surely, an agricultural policy which 
provides for parity prices has done something to remedy rural and urban inequalities, 
and if the studies of recent years can be said to be at all reliable, they show that an 
even smaller proportion of people is needed to produce the necessities of life on the 
farms than was needed a generation ago. This is due to the improved agricultural 
techniques and tools which are in large part the product of science, which in turn 
must at least in part be ascribed to urban civilization. It is probably true, as Mr. 
McConahey says, that the “highest degree of economic safety and security for the 
average family unit may be secured in a direct occupancy of small land plots and the 
opportunity to produce a large part of basic sustenance with its own labor while taking 
advantage of industrial and urban employment when available.”s But it should be 
noted that such a scheme involves the existence of cities and of the industrial employ- 
ment which they furnish. We cannot very well have our cake and eat it too. 

The chapter on “Social Man and His Community” reviews some of the other prob- 
lems of cities, namely, those connected with what the sociologist would call disorgan- 
ization, such as crime and insanity. It is true that the city has crime and insanity, but 
so does the country, though there it is often called by another name if it is discovered 
at all. But there is no proof either in this book or in any other that these phenomena 
are inherent in city life and that mankind is incapable of coping with these problems. 

The historian, H. C. Nixon, calls attention to the difficulty of maintaining demo- 
cratic self-government in the city. The students of the city have not underestimated 
this difficulty. But when Mr. Nixon says: “The county is the most effective and most 
nearly universal unit for the preservation of local institutions,’””* he is obviously indulg- 
ing in an unwarranted generalization. At least in an urban civilization the county can 
be as much of an obstacle to effective local government as is the municipal corporation. 
What we need, rather, is units of government which are commensurate with the scope 
of the problems with which government is called upon to deal. The ideal unit for this 
is the metropolitan region, for the creation of which most metropolitan communities 
have not been able to obtain the necessary legal powers from their rurally dominated 
legislatures. 

The book also contains a chapter by Mr. Louis Bromfield, who has long been known 
for his nostalgia for a rural way of life, which, incidentally, has never existed in modern 
times and which, if it had, would certainly be irrecoverable. He repeats the ancient 
superstition “that vast concentrations of population in cities are one of the principal 
factors in the weakening and eventual decline of great nations,”’ and then goes on to 
show that the herding of immigrants into cities is associated with slums, poor citizen- 
ship, exploitation, crime, and many other ills. There has no doubt been exploitation, 
but the way to stop it is by stopping it rather than by tearing down our cities. It is is 
doubtful whether writers even like Mr. Bromfield would have achieved the audience 
for their products which they have achieved without the level of leisure, of sophistica- 
tion, of literacy, and of civilization which cities make possible. The answer to the evils 
of cities lies in making cities better places in which to live, to work, and to play. It is 
doubtful whether we could retain the advantage of modern industrialism without 
them. 


5 P. 169. *P. 180. 7P. 183. 
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This is not to say that urban civilization as we now find it meets legitimate expecta- 
tions, and that dispersion of industries over wider areas in smaller units is not possible 
and desirable. The “curse of bigness,” to which Justice Brandeis referred, has afflicted 
cities as it has other units of social life, including corporations, but the answer lies not in 
fragmentation of these larger units but rather in the invention of appropriate methods 
of control to make them the effective servants of man which they can become with the 
application of intelligence, of good will, and of planning. The attack that needs to be 
made is not on cities but on the unnecessary stupidities that men practice by building 
cities and living in them. If we were to spend half the time that we now waste in the 
futile task of protesting against cities, as such, in making our cities fit for men to live 
in, there would be some hope for the future. 

Louis WirtH* 


The Concentration of Economic Power. By David Lynch. New York: Columbia Uni- 
versity Press, 1946. Pp. x, 243. $5.50. 


The Government Printing Office is the most important and by far the most exasper- 
ating publishing house in the United States. Its lists are full of items indispensable to 
the study of social life. Nowadays, its books and pamphlets are well printed and well 
made. But the problem of tracing or keeping up with government publications has be- 
come almost unmanageable, what with totally inadequate catalogues and indices, and 
the Office’s amiable refusal to answer its mail. To follow government publications in 
any one field requires at a minimum a full-time secretary, an expert research assistant, 
a genius in cataloguing, and an experienced Washington lobbyist. Such facilities are 
unhappily beyond the reach of most academicians and of most libraries. 

If the Government Printing Office were even tolerably effective in marketing its 
product, Dr. Lynch’s book could have been half its present size, and presumably half 
its present prohibitive price. For in large part it is a descriptive guide to what happened 
in the course of the TNEC investigation between 1938 and 1941. That extremely 
important and symptomatic inquest into American economic life is reported in eighty- 
one volumes, issued with the austere stamp of the G.P.O., and generally out of print. 
Dr. Lynch’s study deals exclusively with the thirty-seven volumes of Hearings, and 
the Committee’s Report, leaving the forty-three valuable monographs either to speak 
for themselves, or to wait another descriptive index. 

The Temporary National Economic Committee was authorized by Congress in the 
wake of the “Recession” of 1937-38. That catastrophe, more severe in many ways 
than the drop after 1929, thoroughly bewildered the government and the public. Part- 
ly out of a natural desire to focus blame on others, partly out of its laudable interest 
in finding out what was wrong, the Administration proposed, and the Congress 
adopted, the unusual constitutional procedure of an investigation by a joint committee 
representing both Houses of Congress and the executive departments." The structure 


* Professor of Sociology, University of Chicago. 

* Prof. Theodore J. Kreps, the TNEC’s Director of Research, points out that the conception 
of the investigation existed before the Recession of 1937. 36 Am. Econ. Rev. 938, 941-42 (1946). 
But surely it was public concern with the apparent endlessness, and the recurring virulence 
of the depression which created the momentum necessary to carry the project through Con- 
gress. 
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of the committee did much to eliminate the traditionally inquisitorial atmosphere of 
many Congressional investigations—not an unmixed blessing, since it effectively pre- 
vented any inquiry into the wisdom of government policy during the thirties, especially 
the policy of the Federal Reserve Board, the Treasury, and the Congress. 

The terms of reference of the committee were: 

“(a) To make a full and complete study and investigation with respect to the matters re- 
ferred to in the President’s message of April 29, 1938, on monopoly and the concentration of 
economic power in and financial control over production and distribution of goods and services 
and to hear and receive evidence thereon, with a view to determining, but without limitation, 
(1) the causes of such concentration and control and their effect upon competition; (2) the 
effect of the existing price system and the price policies of industry upon the general level of 
trade, upon employment, upon long-term profits, and upon consumption; and (3) the effect of 
existing tax, patent, and other Government policies upon competition, price levels, unem- 
ployment, profits, and consumption; and shall investigate the subject of governmental ad- 
justment of the purchasing power of the dollar so as to attain 1926 commodity price levels; and 

(6) To make recommendation to Congress with respect to legislation upon the foregoing 

subjects, including the improvement of antitrust policy and procedure and the establishment 
of national standards for corporations engaged in commerce among the States and with 
foreign nations.? 
The background of the resolution was President Roosevelt’s monopoly message of 
April 29, 1938, which by implication viewed the economic crisis as the consequence in 
large part of monopolistic industrial organization.’ The resolution itself, however, was 
broad and comprehensive, and gave the committee full freedom to study all aspects of 
the economy. 

The committee never really undertook to measure the increase, if any, in the degree 
of concentration of economic power, nor the effect of such concentration on efficiency, 
employment, or the size of the national income. It did investigate a number of scattered 
economic questions related to the problems of achieving more competition and more 
regular employment in a democratic and capitalist society. Some of its research, both 
by way of the examination of witnesses, and the subsidy of monographs prepared by 
outside scholars, is of very high quality; a good deal is mediocre; and some, downright 
poor. The Final Report of the committee is feeble, and many important topics were 
untouched, or dealt with lightly, in the course of the investigation and the monographs. 
Nonetheless, the TNEC was worth what it cost, for students at least, if not immediate- 
ly for government policy. 

However, the statutory purpose of the investigation was to provide guidance for 
legislation and for administration. In this purpose, the TNEC was a failure. Its failure 
was not primarily an accident of personnel. Almost any persons who could have been 
chosen to direct the research would have made equivalent errors. The failure of TNEC 
was an intellectual failure, repeated in different forms at every level of our society. It 
mirrors the failure of the New Deal to solve the problem of unemployment, and reflects 
our general confusion and ignorance as a community on the vital issue of how a modern 
economy can be effectively directed. The blame for the failure of TNEC must be 
shared by all those who in our society have assumed responsibility for the development 
and transmission of ideas about economic policy. There were American economists 

* Pub. R. 113, 75th Cong. 3d Sess. (1938). One of a good many minor shortcomings of Dr. 
Lynch’s book is that he fails to give the text of this Resolution. One might mention also per- 
sistent misspelling of Professor Chamberlin’s name, and like sins. 

3S. Doc. 173, 75th Cong. 3d Sess. (1938). 
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who might have done a better job. But they had not succeeded in persuading an 
enlightened and well-meaning government that they were right. 

The TNEC’s Hearings touch on many topics. In several cases scandals were un- 
covered, leading to litigation of considerable importance.‘ The glass container mo- 
nopoly; the investment policy of the insurance companies; the so-called gap between 
savings and investment; oil; steel; the movies and beryllium—these were some of the 
issues of the investigation, presented helter-skelter and without plan. No coherent 
conception of the problem as a whole ever emerges. One has the impression that deep 
and unresolved disagreements as to the causes of booms and slumps plagued the staff 
and the committee throughout their work, and did much to make the TNEC docu- 
ments an undigested mass, not the panels of a great design. 

Dr. Lynch presents a workmanlike and reasonably critical account of the entire 
episode. He gives the substance and the upshot of much of the testimony, in broad 
terms, and describes the politics and personalities of the investigation. His main criti- 
cism is that in the testimony, and especially in the Recommendations, inadequate at- 
tention was given to the problem of savings and investment, and to the forces which 
lead periodically to a falling off of investment, and thus of national income as a whole. 
Dr. Lynch, like most of the participants in this phase of the TNEC’s work, suffers 
from an acute case of underconsumptionism. He goes only a short way into the factual 
intricacies of the problem, being content with the conclusion, so comforting to our 
liberal and humanitarian values, that a more equal distribution of income would reduce 
the volume of savings, and thus the chance that a lesser volume of investment ex- 
penditures could lead to depression. He doesn’t consider the possibility that the fac- 
tors which have periodically interrupted investment might operate equally, or even 
more strongly, in an economy of lower savings; or that an economy in which income 
was largely devoted to consumption might become one in which capital equipment was 
not improved or even maintained. In such an economy, however egalitarian, produc- 
tivity and real wages would fall, and society would confront the bleak problems of 
capital shortage and capital decay which are proving so troublesome in Britain and 
France. 

Perhaps the most significant omission in Dr. Lynch’s critique of the scope and plan 
of the TNEC investigation is his failure to comment on the absence of any study by 
the TNEC of the effectiveness of the government’s economic policies for coping with 
the depression of the thirties. This omission is doubly curious, in view of the express 
command of the joint resolution establishing the Committee that such questions be con- 
sidered. Dr. Lynch soundly and vigorously criticizes the NRA—although the TNEC 
doesn’t go even that far. However, neither Dr. Lynch nor the TNEC make any 
systematic effort to appraise the monetary and financial policies of the New Deal; the 
theory and especially the timing of its budget deficits; its tax policy; its international 
economic policy; the economic consequences of its labor policy; the contribution of its 
trust-busting program after the end of the NRA; or other aspects of its total impact 
on the course and development of economic life in the United States. We live in a 
society where government has decisively important economic functions. It is hard to 
imagine an adequate investigation of unemployment during the depression which never 
mentioned such factors. 

The great Keynes once said that “the Economic Problem, as one may call it for 


4 See, e.g., Hartford-Empire Co. v. United States, 323 U.S. 386 (1945). 
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short, the problem of want and poverty and the economic struggle between classes and 
nations, is nothing but a frightful muddle, a transitory and an unnecessary muddle.” 
Keynes hoped and believed that “the day is not far off when the Economic Problem 
will take the back seat where it belongs, and that the arena of the heart and head will 
be occupied, or re-occupied, by our real problems—the problems of life and of human 
relations, of creation and behavior and religion.”5 He made these optimistic remarks in 
1931, in the midst of a terrible depression which almost everywhere lasted until the 
war, and inflicted immeasurable suffering on all peoples. In one sense, Keynes’ predic- 
tion was therefore wrong. It was wrong, however, only because our intellectual leader- 
ship has almost uniformly failed in the mission which is its only social excuse: the mis- 
sion of useful and realistic analysis, and of effectively popular rational guidance for 
policy. That failure is painfully represented in the heroic but unproductive experience 
of the TNEC. The men who directed the TNEC had a magnificent opportunity to 
appraise the working of our system of public law for the control and direction of eco- 
nomic life. They had the attention of the country, and might have made a real contri- 
bution towards the education of public opinion, and of public policy. We could legiti- 
mately expect them to study what went wrong in the thirties, and to point out how 
we could learn from the inevitable mistakes of our first experiments in the public con- 
trol of the national economy. Their achievement, though respectable, does not satisfy 
such a standard; nor does Dr. Lynch’s. 


EvuGENE V. Rostow* 


NOTE 


In the article Liberal Education, the Case-System and Jurisprudence in the February 
issue of the REvrew it was stated: “. . . . there was striking unanimity in the reviews 
of Professor Hall [Hall, Readings in Jurisprudence] that the editing had been too severe 
and each reviewer had a different set of examples to cite.” Reviews appearing in Yale, 
Pennsylvania, and Illinois law reviews were cited in footnote. Professor Hall has writ- 
ten to point out that there were twenty-four reviews of his book, that only four re- 
viewers criticized the editing and then only in part, and that in general the book 
received high praise from all reviewers as a contribution to the field and a pedagogical 
tool. 

It was not the intention of the article to report exhaustively on reviews of the book 
but simply to cite the opinions of several reviewers as evidence that in a compilation 
of materials, such as Professor Hall’s, the editing job was in our opinion impossible 
and was bound to displease some readers. The use of “unanimity” may, therefore, have 
been misleading. 

It was also not the intention of the article to disparage in any way the Hall Readings 
but rather to compliment Professor Hall in doing so well ‘‘at the impossible.” 


H. K., Jr. 
5 Keynes, Essays in Persuasion vii (1932). 
* Professor of Law, Yale Law School. 
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THE HARRY A. BIGELOW 
TEACHING FELLOWSHIPS 
1947-48 


Teaching Fellowships named in honor of Dean Emeritus Harry A. Bigelow 
will be awarded for the year 1947-48 to a limited number of law graduates of 
high qualifications. The Fellowships are offered in connection with the re- 
search-seminar program of the school. The Fellowships are for one academic 
year at a salary of $3,000. The Teaching Fellows are non-voting members of 
the Law School faculty. 


Applicants should have a record of high scholastic achievement in law 
school, substantial law review experience, if possible, and interest in experi- 
mental programs in legal education. Applications are invited not only from 
students finishing the work for their first degree in law but also from those 
who have had graduate legal study or experience in practice, government 
work, or teaching. 


A formal application is not required. The applicant should furnish general 
biographical data and detailed information as to his scholastic record as an 
undergraduate and at law school, his law review experience including his 
position on the review staff and citations to the work contributed by him, 
and at least three references to members of law school faculty. In addition, 
if the applicant has had experience in practice, government service, or teach- 
ing, he should furnish references and information as to scope and nature of 
position held. 


Further information concerning the Teaching Fellowships and the 
research-seminar program will be sent on request. Address communications to 
the Dean, Law School, University of Chicago, Chicago 37, Illinois. 
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